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CHECK PAYABLE TO ATTORNEY AND CLIENT JOINTLY 
PAID ON ATTORNEY’S INDORSEMENT 


There is an Illinois decision, published among the legal decisions 
in this issue, wherein a bank was held liable in paying a check in 
circumstances, which, at first blush, would hardly seem to justify a 
judgment against the bank. Yet, when the case is given careful 
consideration, there is no doubt that it was correctly decided and 
that the bank was properly held liable. 

The case we refer to is Crahe v. Mercantile Trust & Savings 
Bank, recently decided by the Supreme Court of Illinois. 

t seems that a check was drawn, payable to the order of an 
attorney and his client jointly, as is not unusual in checks delivered 
to attorneys and representing funds collected by them for their 
clients. The attorney, acting without authority, indorsed his client’s 
name as well as his own, on the check, collected it, and kept most of 
the proceeds. It was held that the bank, on which the check was 
drawn, was liable to the client for the portion of the amount which 
represented her share in the check. 

The client had a claim against a street railway company, which 
the attorney settled for $750 and costs. He toid his client, however, 
that all he could get was $300. He had her sign a receipt and a 
satisfaction of judgment, to which papers she placed her signature 
without knowledge of what they actually contained. He delivered 
the receipt and satisfaction to the railway company and received 
the company’s check for $761.85, payable as follows: ‘‘Pay to the 
order of Olga A. Crahe, judgment creditor, and order of J. Marion 
Miller, attorney for judgment creditor’’. 

The attorney, although his client had not authorized him to in- 
dorse for her, indorsed the check as follows: ‘‘Olga A. Crahe, judg- 
ment creditor, J. Marion Miller, attorney for judgment creditor, J. 
M. Miller.’ The defendant bank, on which the check was drawn, 
paid it on this indorsement. 
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The attorney appropriated to his own use all of the proceeds, 
except the sum of $212, which he paid to his client. Thereafter she 
brought suit against the drawee bank for $461.85, the further sum 
which, under the agreement between her and the attorney, belonged 
to her. As already stated, it was held that she was entitled to 
recover. 

The Negotiable Instruments Law specifically provides that 
‘‘where an instrument is payable to the order of two or more payees 
or indorsees, who are not partners, all must indorse unless the one 
indorsing has authority to indorse for the others.’’ 

So the first question was whether the attorney had authority 
to indorse the check in behalf of his client. As she had not given 
him express authority to this end, it became a question whether he 
had implied authority, by virtue of his employment to prosecute the 
suit, or because of the interest which he had in the proceeds of the 
check. ‘‘The precise question here presented,’’ said the court, ‘‘is a 
new question in this court and seems to be one that has had little 
attention in courts of other jurisdictions.’’ 

The conclusion which the court reached, based on decisions cited 
in the opinion, was that neither the employment to prosecute the 
suit, nor the fact that the attorney was entitled to a fee out of the 
proceeds of the check, gave him the right to indorse his client’s 
name. 

The next question was whether the client had not been negli- 
gent, in signing the receipt and satisfaction piece, without first 
reading them, thus enabling the attorney to perpetrate his fraud and 
precluding her from holding the bank liable. 

On this point the court said: *‘Appellant (the client) was negii- 
gent in her transactions with her attorney; but that, alone, cannot 
estop her from recovering from appellee (the bank). There is 
nothing in the record to show that appellant was under any legal 
duty, on account of her relations with appellee, to exercise ordinary 
care for appellee’s safety in dealing with this check, and where 
there is no legal duty to exercise care there is no negligence in 
law.”’ 

Therefore, in spite of the rather unusual circumstances, the usual 
rule applied. The rule is that a drawee bank, which pays a check 
bearing a forged indorsement, is liable to the real owner of the 
check for its amount. 

The case brings out the point that, where a check is payable to 
the order of two persons jointly, care should be used to see that both 
indorse the check, or that the one indorsing is properly authorized 
to indorse for the other. 
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RATE OF EXCHANGE IN COMPUTING AMOUNT DUE ON 
NOTES PAYABLE IN FRANCS 


The question as to what rate of exchange should be used in as- 
certaining the amount due on promissory notes, payable in franes, is 
presented in a recent decision of the New York Supreme Court. 

The notes, which were five in number, were executed in Paris, 
France, on May 4, 1915, and payable on August 4, 1915. They 
called for the payment of the aggregate sum of 225,000 franes. Both 
the maker and the payee of the notes were residents of France at 
the time of the transaction, and the notes were delivered in pay- 
ment for shares of stock in a French corporation. 

On May 21, 1920, the payee of the notes commenced an action 
against the maker in the Supreme Court of the State of New York. 
There was but one question presented, and that was as to the rate 
of exchange to be used, in computing in dollars, the amount to 
which the plaintiff was entitled. The court was called upon to de- 
side whether the amount due on the notes in dollars should be com- 
puted (1) at the par rate of exchange; or (2) at the rate of ex- 
change at the maturity of the notes, August 4. 1915; or (3) at the 
rate of exchange on the day when the action was commenced, May 
21, 1920; or (4) at the rate of exchange on the day of trial and 
entry of judgment, which, by stipulation, was fixed as November 
16, 1920. 

The question was an important one to the parties, since the rate 
of exchange had declined on each of the successive dates mentioned 
above. : 

In deciding that the rate, in effect on the day when the action 
was commenced, was the proper rate to be used in determining what 
the amount of the judgment should be, the court said: 

‘‘This case is not complicated by the fact that the parties, at 
the time when the contract and notes were made, were residents of 
different countries, and there is no room for controversy as to where 
the contract was made, or where it was to be performed and the 
money paid. Both parties to the contract resided in France, and 
the notes were given for the purchase price of the shares of a 
French corporation, and were made payable in France in the current 
money of that country. The facts of the case furnish no occasion 
for discussion of conflict of laws, or the laws governing bills of ex- 
change or the laws or customs of merchants. The case presented is 
that of a common debt contracted and payable in France. It seems 
to me that the rule as to the measure of damages which should be 
applied in such case is: Pay the creditor the exact sum which he 
ought to have received in France. 
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‘‘The application of this rule to the present case requires the court 
to render judgment of such sum of dollars as will be equivalent to 
the amount of principal and interest of the notes in francs, com- 
puted either at the rate of exchange at the time of the commence- 
ment of the action or the rate at the time of judgment, and not at 
the par rate of exchange. To compute the sum due at the par rate 
of exchange would be in effect to require defendant to pay in gold, 
although the notes were not made payable in gold. Plaintiff’s loss in 
the transaction by reason of the depreciation in French money did 
not arise or result from defendant’s breach of his contract in not 
paying the notes when they became due. 

‘As between the rate of exchange at the commencement of the 
action and the rate of exchange at the time of judgment, it seems 
to me that the rate at the commencement of the action is the proper 
rate to be employed in computing the amount of the judgment. The 
notes became payable in dollars upon plaintiff's demanding of de- 
fendant their payment in this state. The commencement of the 
action was equivalent to such a demand. The amount due in dollars 
depended upon the rate of exchange existing at the time of the de- 
manda or, in this case, the commencement of the action. Under the 
law of this state it was the defendant’s duty forthwith upon demand 
to pay the amount in dollars, and he should not be permitted to take 
advantage of a change in the rate of exchange in his favor by with- 
holding payment.’’ 

The decision under discussion is Revillon v. Demme, which will 
be found among the legal decisions in this issue. 


EEE 


BANK IN WHICH CHECK DEPOSITED NOT LIABLE FOR 
FAILURE TO COLLECT 


The question as to the liability of a bank, in which a check is 
deposited for collection, where the check comes back uncollected, ~is 
raised in the case of Verret v. State Bank of Rolla, a North Dakota 
decision published among the legal decisions in this issue. 

These are the facts out of which this litigation arose. The plain- 
tiff was the state’s attorney of Rolette County, N. D. Certain fraud- 
ulent transactions on the part of the county treasurer had been dis- 
covered, and as a result of the discovery, the county treasurer deliv- 
ered to the plaintiff state’s attorney his check for $1,388.60, drawn 
on a bank at St. John, N. D. Three days later, on June 10, 1918, 
the plaintiff deposited the check in the defendant bank at Rolla, 
N. D. , 
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St. John is but a few miles from Rolla. Nevertheless, the de- 
fendant bank forwarded the check for collection to a bank at St. 
Paul, and this bank sent it on to the Federal Reserve Bank of Min- 
neapolis. The latter bank received the check on June 11, and on the 
same day, sent it directly to the drawee bank at St. John. Nothing 
having been heard from the check on the 20th of July, it was 
charged back through the various collecting agents to the defendant 
bank, and on the 22nd of July the drawee bank failed. 

It appeared that when the check was drawn and delivered to the 
plaintiff, there were no funds on deposit with which to pay it, but 
that on and after July 6 there were on deposit funds sufficient for 
this purpose. 

The plaintiff brought action against the defendant, the bank in 
which the cheek was deposited, on the theory that there had been 
negligence in handling the transaction, which rendered the defend- 
ant liable. 


The court called attention to the fact that there are, in this coun- 
try, two eonflicting rules as to the liability of banks which under- 
take the collection of commercial paper at a distance. One has be- 
come known as the New York rule and the other as the Massachu- 
setts rule. Under the so-called New York rule, a bank, in which a 
cheek is deposited for collection, is responsible for the negligence 


of its correspondents and sub-agents, in makng the collection. Under 
the Massachusetts rule, a bank in which a check is deposited is not 
so liable, provided it uses proper precautions in selecting suitable 
collecting agents. The states, in which the question has arisen, are 
about equally divided between the two different rules. This ques- 
tion, it seems, has never been presented to the courts of North 
Dakota for decision. And the court here holds that it is not neces- 
sary to decide the question. It was unnecessary for the court to 
commit itself on this question because the court concluded that there 
had been no negligence on the part of any of the collecting banks. 
‘It will be noted,’’ said the Court, ‘‘that the facts stipulated 
clearly establish that all sub-agents acted with the greatest possible 
dispateh in forwarding the check. The only sub-agent, to whom 
negligence could possibly be charged, is the Federal Reserve Bank. 
That bank forwarded the check promptly to the drawee bank 
which was the only bank in St. John). Having received no answers 
to its forwarding letters, it sent a personal representative to the 
lrawee bank on July 21st. There is no contention that such per- 
sonal representative should have been sent before, or that the Fed- 
eral Reserve Bank failed to perform any other duty resting upon it.’ 
In this connection, it may be stated that it has been held in sev- 
eral decisions that it is negligent for a collecting bank to forward a 
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eheck for collection directly to the bank on which it is drawn, even 
‘though there is no other bank at the point of collection. In prae- 
tically every instance in which this question has arisen, it has beer 
held that this method of collection constitutes negligence, and that 
the collecting bank is responsible for any loss resulting from for- 
warding the check in this manner. No reference to these decisions 
is made in the opinion. 


SEER 


BANK NOT LIABLE ON UNINDORSED CHECK CERTIFIED 
UNDER CLEARING HOUSE RULE 


The holder of a check cannot ordinarily enforce it against the 
bank, on which it is drawn, unless that bank has certified the check. 
But, as soon as the check is certified, the holder has a right of action 
against the bank. 

The New York decision, Lipten v. Columbia Trust Company, pub- 
lished among the legal decisions in this issue, is a case wherein the 
holder,- or transferee, was not allowed to recover on a certified 
check in an action against the certifying bank. 

This conclusion was reached because the check was not indorsed 
by the payee and the certification was in such form as to be condi- 
tioned upon the securing of the payee’s indorsement. The plaintiff, 
who was the transferee of the check, was unable to obtain the 
payee’s indorsement. Therefore, he could not enforce the check 
against the bank. 

One of the rules of the New York Clearing House is involved in 
this decision. The rule provides that, when a drawee bank returns 
a check for want of proper indorsement, or other informality, it 
shall, if the check is for an amount larger than $500, first certify the 
check. It was under this rule that the check here in question was 
certified. 

The amount of the check was $1,000 and it was payable to the 
order of one De Mareo. The payee transferred it to the plaintiff, 
but failed to indorse it. It was given in a transaction in which the 
plaintiff was selling a garage to another party: The plaintiff in- 
dorsed it, deposited it in his bank and it was presented to the drawee 
bank, the defendant, through the clearing house. The bank re- 
turned the check with a memorandum to the effect that it was being 
returned. for want of proper indorsement. Under the rule of the 
clearing house, already referred to, the check, before being sent 
back, was certified in the following manner: 
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“Certified payable through New York Clearing House 

Feb. 4, 1920. Columbia Trust Company, 358 Fifth Ave., 

A. Daly, Asst. Secy.”’ 

The plaintiff tried to get De Marco’s indorsement on the check, 
but was unable to do so, De Marco claiming that there was no con- 
sideration for the transfer of the check to the plaintiff. The plain- 
tiff then brought this action against the bank and the question was 
whether the certification rendered the bank liable on the check. 

The court, in holding that the bank was not liable on this certifi- 
eation, refers to the fact that it is claimed that all banks in Penn- 
sylvania and some banks in New York embody in their certifications 
a provision that the check is payable when properly indorsed and 
points out that, if such form had been used in this instance, the 
bank would not be liable until the payee’s indorsement had been ob- 
tained. 

But, while the bank did not use this form of certification, it did 
attach a memorandum to the check stating that it was returned un- 
paid because the payee’s indorsement was missing. The two writ- 
ings, that is, the memorandum and the stamped certification, the 
court declared, should be read together and construed in the light 
of the clearing house rule. As thus read and construed, the court 
decided, the check was certified and payable only when presented 
bearing the indorsement of the payee. 

From this decision it will be seen that confusion would be avoid- 
ed and trouble saved if banks, not using the words ‘‘when properly 
indorsed’’ in their certification stamps would revise the form so as 
to embrace these words. 


VALIDITY OF INDORSEMENT MADE BY RUBBER STAMP 


The question as to the validity of an indorsement, made by a rub- 
ber stamp, arises continually. The most recent decision in which 
this question has come up, is State Savings Bank of Leavenworth, 
Kansas, v. Krug, 193 Pac. Rep. 899, a decision of the Supreme Court 
of Kansas. 

In reaching a conclusion on this point, the court observed that 
this precise question ‘had never before been raised before the Kansas 
Supreme Court. The court decides, in harmony with the weight of 
authority on this question, that a rubber stamp indorsement, made 
with proper authority, is just as valid as one made in handwriting. 

The following extracts from the court’s opinion set forth the 
grounds upon which its conclusion is based: 
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‘In our view, the principal question involved is whether the man- 
ner in which the note came into the hands of the bank amounts to a 
commercial indorsement as defined by the Negotiable Instruments 
Law. The indorsement was by rubber stamp. Defendant insists that 
this was not sufficient, and that it requires a signature of the in- 
dorser in writing. Section 37 of the Negotiable Instruments Act 
(Gen. Stat. 1915, § 6557) provides that where the instrument is pay- 
able to order ‘it is negotiated by the indorsement of the holder com- 
pleted by delivery,’ and Section 38 (Gen. Stat. 1915, § 6558) declares 
that the ‘indorsement must be written on the instrument itself or 
upon a paper attached thereto.’ The precise question has never been 
before the court. In Flanders, Appellant, v. Snare, 37 Pa. Super. 
Ct. 28, decided in 1898, it was held that there was nothing in the 
Negotiable Instrument Law which prevents the use of a rubber stamp 
in the indorsement of drafts, checks and notes. In the opinion it 
was said: 

‘** ‘Of course, we are not to be understood as saying that an in- 
dorsement made by the use of a rubber stamp, any more than one 
made in manuscript, proves itself.” 37 Pa. Super. Ct. 31. 

“*It was held, however, that the testimony of the indorser show- 
ing that he had adopted that method of entering into the contract 
of indorsement was sufficient. 

‘*In the case just cited, the court reached the conclusion that an 
indorsement of a negotiable instrument made by the use of a rubber 
stamp would be valid and binding on the indorser before the 
passage of the Negotiable Instrument Law, and that the Legislature 
did not intend by the adoption of that act to make any change in 
that respect. And in the opinion it was said: 

** *Of course, the Legislature knew that the necessities of trade 
had long before brought about the fact that almost the entire bodies 
of the various forms of commercial contracts in ordinary use were 
printed. But it would hardly be contended that after the maker of 
a note or the drawer of a bill had, for his own convenience and in 
accord with almost universal usage, selected such printed form and 
launched his obligation on the sea of commerce, he could thereafter 
be heard to deny his responsibility for it on the ground that the in- 
strument was not in ‘‘writing’’ within the meaning of the act of 
assembly.’’’ 37 Pa. Super. Ct. 30. 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK LIABLE IN PAYING CHECK, PAYABLE 
TO ATTORNEY AND CLIENT JOINTLY, 
ON ATTORNEY’S INDORSEMENT 


Crahe v. Mercantile Trust & Savings Bank, Supreme Court of [li- 
nois. 129 N. E. Rep. 120. 


The plaintiff's attorney settled a claim which plaintiff had 
against a street railway company, and received from the company 
a check for $761.85, payable to the order of the plaintiff and the 
attorney jointly. The plaintiff signed a receipt and a satisfaction 
piece, without knowing what the papers contained and these 
papers were delivered to the railway company by -the attorney 
at the time he received the check. Without authority the attor- 
ney indorsed the plaintiff’s name on the check and the defendant 
bank, on which the check was drawn, paid the check, the attorney 
appropriating the proceeds. It was held that the bank was liable 
to the plaintiff for the amount of the check to which she was 
entitled. The attorney, merely by virtue of being the plaintiff’s 
attorney, and having an interest in the fund, was not vested with 
authority to indorse for her. And the fact that she may have 
been negligent in her transactions with the attorney, in signing 
the receipt and satisfaction, did not estop her from holding the 
bank, for she was under no obligation to the bank to exercise care 
in dealing with the check. 


Action by Olga A. Crahe against the Mercantile Trust & Savings 
Bank. A judgment for defendant was affirmed by the Appellate 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 380. 
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Court, and on a certificate of importance plaintiff appeals. Reversed 
and rendered. 

James J. Barbour and Edward H. S. Martin, both of Chicago, for 
appellant. 

Adams, Childs, Bobb & Wescott, of Chicago (F. M. Hartman and 
Dwight S. Bobb, both of Chicago, of counsel), for appellee. 

THOMPSON, J.—In 1915, appellant, Olga A. Crahe, obtained a 
judgment against the Chicago Surface Lines for $1,000. Her attor- 
ney in this litigation was J. Marion Miller. He settled the judgment 
for $750 and costs and took in payment of the same a check for 
$761.85. The check named the client and her attorney as joint 
payees in the following language: 

{ 


‘Pay to the order of Olga A. Crahe, judgment creditor, and 
order of J. Marion Miller, attorney for judgment creditor.’”’ 


Appellant signed a receipt dated June 5, 1915, showing receipt of 
$761.85 in full settlement of this judgment, and also signed an un- 
dated satisfaction piece. These documents were delivered to the Chi- 


eago Surface Lines by Miller June 7, 1915, when he obtained the 
check. June 9, 1915, Miller indorsed the check as follows: 


““Olga A. Crahe, Judgment Creditor, J. Marion Miller, Attorney 
for Judgment Creditor, J. M. Miller.” 


—and presented the cheek to the Ft. Dearborn National Bank of 
Chicago for payment. The check was paid and the proceeds deposit- 
ed in said bank to Miller’s credit. In due course appellee the Mer- 
cantile Trust & Savings Bank, drawee of the check, paid it. Appel- 
lant, contending that the indorsement of her name was a forgery, 
brought an action of tort against appellee in the municipal court of 
Chicago for $461.85, the amount claimed to have been wrongfully 
appropriated by Miller. A trial was had without a jury and judg- 
ment was entered in favor of appellee. This judgment was affirmed 
by the Appellate Court for the First District, and on a certificate of 
importance granted by that court this further appeal is prosecuted. 

The principal question presented for our consideration is whether 
an attorney employed to prosecute a suit to judgment has authority 
to indorse a check payable to the order of his client, received in sat- 
isfaction of the judgment. The precise question here presented is a 
new question in this court and seems to be one that has had little at- 
tention in courts of other jurisdictions. Section 41 of our Negotiable 
Instruments Law provides: 


‘“Where an instrument is payable to the order of two or more 
payees or indorsees who are not partners, all must indorse unless the 
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one indorsing has authority to indorse for the others.’’ Hurd’s Stat. 
1917, p. 2004. 


In Ryhiner v. Feickert, 92 Ill. 305, 34 Am. Rep. 130, we held that 
the possession of a negotiable instrument by one of two joint payees 
is not evidence that the payees are partners, but is simply prima 
facie evidence of the title disclosed upon the face of the instrument, 
and that one joint payee cannot bind the other by his indorsement 
without the consent of his co-payee. In First Nat. Bank of Chicago 
v. Pease, 168 Ili. 40, 48 N. E. 160, we held that after a check had been 
delivered to the payee it was the property of the payee, and that a 
bank which paid the check on a forged indorsement would be liable 
to the payee for the funds so wrongfully paid out. 

It is immaterial whether Miller had an interest in the funds rep- 
resented by the check in this case, because the right to commissions 
or fees from a fund does not constitute a joint ownership in the fund 
collected unless the terms of the contract which creates the agency 
expressly provide that the agent collecting the fund has the right to 
retain from the particular fund his commission or fees. People v. 
O'Farrell, 247 Ill. 44, 93 N. E. 136. Even if the contract of employ- 
ment gave the agent authority to retain his commissions or fees, this 
authority would not amount to an authority to indorse negotiable 
paper. Jackson Paper Manf. Co. v. Commercial Nat. Bank, 199 IIl. 
151, 65 N. E. 136, 59 L. R. A. 657, 93 Am. St. Rep. 113. In the ease 
last cited there is a full discussion of the subject of an agent’s 
authority to indorse commercial paper, and the opinion contains a 
comprehensive review of the authorities on the subject. It is there 
held that— 


‘‘The power of an agent to bind the principal by the making or 
indorsing of negotiable paper can only be charged against the prin- 
cipal by necessary implication, where the duties to be performed 
cannot be discharged without the exercise of such a power, or where 
the power is a manifestly necessary and customary incident of the 
character bestowed upon the agent, and where the power is practi- 
cally indispensable to accomplish the object in view.”’ 


The Court of Appeals of New York, in Porges v. United States 
Mortgage & Trust Co., 203 N. Y. 181, 96 N. E. 424, fully discusses the 
same subject and lavs down the same rule. In McClintock v. Hel- 
berg, 168 Til. 384, 48 N. E. 145, this court discusses at considerable 
length the implied authority of an attorney, and among other things 
says that an attorney has no ‘‘power to assign or sell a claim or judg- 
ment of his client without special authority.’’ In Brown v. People’s 
Nat. Bank, 170 Mich. 416, 136 N. W. 506, 40 L. R. A. (N. S.) 657, an 
attorney indorsed and cashed a draft payable to the order of his 
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client, and in holding the bank liable for the funds so wrongfully 
paid out the Supreme Court of Michigan says: 


**So far as the record discloses, both parties to this suit were in- 
nocent of intentional wrong and honest in this matter; and both 
had misplaced confidence in Campbell. Plaintiff had employed and 
trusted him as her attorney. He was then an attorney in fair stand- 
ing and a customer of the bank. When he presented to his bank 
the draft, fair on its face, apparently indorsed by the payee and in- 
dorsed by himself, the bank naturally cashed it without question on 
the strength of his indorsement and their acquaintance with him. As 
her attorney, he had no authority to indorse her name. . . . The 
power to indorse checks or bills must be expressly conferred, and his 
employment to collect her claim conferred no authority to indorse a 
eheck or draft received in payment of the claim, but made payable 
to her. Chatham Nat. Bank v. Hochstadter, 11 Daly (N. Y.) 3438. 
The indorsement was an ingenious forgery, and conferred upon the 
bank no right to collect the money it represented, and no protection 
in eashing it for him. It was her draft, and could only be legally 
paid on her indorsement. The fact that Campbell was her attorney 
and had it in his possession made no difference.”’ 

We think the reasoning of this decision is sound, and we concur 
in the conclusion reached. Appellee relies on the decision in Na- 
tional Bank of the Republic v. Old Town Bank of Baltimore, 112 
Fed. 726, 50 C. C. A. 443; but the facts in that case are essentially 
different from the facts in the case at bar. 

It is contended further by appellee that appellant is estopped 
from recovering from it because she acted negligently in her trans- 
actions with Miller. According to the testimony of appellant, Miller 
represented to her that he could get only $300, and on his represen- 
tations and advice she agreed to settle for that amount. He paid her 
$212 and represented to her that he would need the remainder of the 
$300 to pay costs and witness fees. She acknowledges that. the 
signatures to the receipt and the satisfaction piece appear to be her 
signatures, but she denies having signed either of the instruments 
with any knowledge of their contents. Appellant was negligent in her 
transactions with her attorney; but that, alone, cannot estop her from 
recovering from appellee. There is nothing in the record to show 
that appellant was under any legal duty, on account of her relations 
with appellee, to exercise ordinary care for appellee’s safety in deal- 
ing with this check, and where there is no legal duty to exercise care 
there is no negligence in law. Wizard Oil Co. v. United States Ex- 
press Co., 265 Ill. 156, 106 N. E. 623. In Shepard & Morse Lumber 
Co. v. Eldridge, 171 Mass. 516, 51 N. E. 9, 41 L. R. A. 617, 68 Am. 
St. Rep. 446, it is said: 


‘‘The doctrine of contributory negligence as a defense to actions 
of tort is now of most frequent application, but we have been re- 
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ferred to no instance in which it has been held applicable to actions 
upon commercial paper, or even when the holder of such paper sues 
in tort for its conversion one who has innocently taken it upon a 
forged indorsement. Nothing could more completely unsettle com- 
mercial dealings than to extend that doctrine to suits brought by 
holders of negotiable paper against other parties thereto. 
We are of opinion that the holder of an unindorsed check, pay able 
to his own order, is under no legal obligation to the drawer to ex- 
ercise care as to how the check shall be kept, or to whom he shall 
commit its custody, or to see to it that the check shall not be put in 
circulation by the forgery of his indorsement, so long as he acts 
honestly without collusion. . . . He is under no legal obligation, 
either to the drawer of the check or to the public, to see to it that 
the check is not put in cireulation with a forged indorsement.”’ 


See, also, 5 R. C. L. 567. 
To the same effect is the decision in People v. Bank of North 
America, 75 N. Y. 547, where it is said: 


“It certainly is not a general rule of law that a person can be 
deprived of his property by unauthorized transfer thereof, simply 
because he has not exercised ordinary care to prevent such transfer. 
I may carelessly intrust a dishonest person with my personal prop- 
erty, and thus put it in his power to sell it; and yet it has been 
held that, in such case, my carelessness will not deprive me of the 
right to reclaim my property, the person thus intrusted having 
ne®her the real nor apparent power to sell it. I may place my un- 
indorsed bills in the hands of an agent and thus place it in his power 
to forge an indorsement; and yet the indorsement would not bind 
me. The principle that when one of two persons, equally innocent, 
must suffer a loss by the act of a third person, he shall bear the loss 
who placed it in the power of such third person to perpetrate the 
act, does not apply to such cases. Where it is said in the books that 
one is estopped by his negligence as to the acts of another, who 
has assumed to act for him, or to deal in his property, the negligence 
meant is that of permitting such other person to clothe himself or 
to be clothed with apparent authority to act, and then the person 
who has been induced to rely and act upon the appearances can in- 
voke the estoppel.”’ 


There was nothing in appellant’s conduct to suggest that she 
authorized Miller to indorse her checks, and we see no reason for 
applying the doctrine of estoppel. 

There is no controversy regarding the facts in this case, and, 
since appellee did not demand a jury trial at the time it entered its 
appearance, nothing remains to be done, as we view the law in this 
case, except to enter judgment for appellant for $461.85, and inter- 
est at 5 per cent. on the same from June 9, 1915. 

The judgments of the Appellate Court and of the municipal court 
are reversed, and judgment is entered here against the Mercantile 
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Trust & Savings Bank, a corporation, appellee, for $588.86 in favor 
of Olga A. Crahe, appellant. Costs in all courts will be taxed against 
appellee. 

Reversed, with judgment here. 


BANK LIABLE ON TELEGRAPHIC GUARANTY 
OF PAYMENT OF DRAFTS 


Bank of Italy, of San Francisco, Cal., v. Merchants’ National Bank 
of Dunkirk, N. Y., New York Supreme Court, 185 N. Y. Supp. 43. 


A shipper in California sold to a purchaser in New York two 
carloads of grapes. The purchaser deposited $24,000 in the de- 
fendant bank in New York, to pay for the grapes on presenta- 
tion of original bills of lading. The New York bank wired the 
California bank as follows: ‘‘We guarantee payment two cars 
dried grapes bought by Sanesi & Maron Company this city from 
Silvio Rossi San Francisco amounting about twenty four thou- 
sand dollars, payment will be made on presentation original bill 
lading here.’’ The California bank thereupon discounted drafts 
drawn by the shipper on the purchaser. The drafts, with ,the 
original bills of lading, were presented, but the New York bank 
refused payment. It was held that, on this statement of facts, 
the New York bank was liable to the California bank on its 
guaranty. 


Action by the Bank of Italy against the Merchants’ National 
Bank. On demurrer to the amended complaint. Demurrer over- 
ruled, with leave to defendant to answer. 

Nugent & Heffernan, of Dunkirk, for plaintiff. 

Thrasher, Cole & Clapp, of New York City, for defendant. 

WOODWARD, J.—The defendant, Merchants’ National Bank, of 
Dunkirk, N. Y., demurs to the amended complaint of the plaintiff, 
Bank of Italy, of San Francisco, Cal., upon the ground that the 
complaint, consisting of two counts, in all essential respects similar, 
as to two shipments arising out of the same transaction, does not 
state cause of action. The material facts, thus now undisputed, 
may be summarized as follows: 

On February 1, 1920, Sanesi & Maron Company, of Dunkirk, N. 
Y., bought of Silvio Rossi, of San Francisco, two cars of dried 
grapes, the purchase price of which amounted to $24,000. Said 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400. 
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grapes were delivered on February 2, 1920, to a railroad company 
at Fresno, Cal., for shipment to Sanesi & Maron Company, of Dun- 
kirk, and a bill of lading was issued for the first carload on Feb- 
ruary 2, 1920, and for the other carload, on February 14, 1920, the 
two earloads being shipped on said respective dates. On February 
2, 1920, Sanesi & Maron Company deposited with the defendant 
bank at Dunkirk 424,000, to pay the purchase price of said two car- 
loads of grapes, on presentation to said bank of the original bills of 
lading. On February 2, 1920, the defendant bank, for value re- 
ceived, sent plaintiff the following telegram: 
**Dunkirk, N. Y., Feb. 2, 1920. 

‘*Bank of Italy, San Franciseo, Cal.: 

‘*We guarantee payment two cars dried grapes bought by Sanesi 
and Maron Company this city from Silvio Rossi San Francisco 
amounting about twenty-four thousand dollars, payment will be 
made on presentation original bill lading here. 

‘‘The Merchants National Bank.’’ 


On February 4th and February 14th, respectively, Rossi drew 
two bills of exchange on Sanesi & Maron Company, one for $7,849.80 
and the other for $14,406, the amounts of said two shipments, in 
favor of and payable to the order of the Bank of Italy, and said 
bills of exchange evidenced and represented the purchase price of 


the two cars of dried grapes mentioned in said telegram. The 
original bills of lading, representing these carloads of grapes, were 
attached to the bills of exchange, and such bills of exchange and 
of lading were duly presented to plaintiff by Rossi, and plaintiff, 
in reliance upon the promise of said defendant bank, advanced to 
Silvio Rossi $22,255.80, less discount, and plaintiff, before maturity, 
became and remains the owner and holder of said bills of exchange, 
evidencing the purchase price of said two cars of grapes. 

The bills of exchange and of lading were duly presented to the 
defendant bank for payment, which was demanded, and was refused, 
whereupon the bills were duly protested for nonpayment, and the 
same remain wholly unpaid. Plaintiff demands judgment for the 
amounts represented by these two bills of exchange. 

The principal grounds urged in support of the demurrer are that 
the obligation of defendant bank was merely secondary and in the 
nature of a collateral guaranty, and contemplated liability on the 
part of defendant bank only in case of nonperformance of the con- 
tract of sale by Sanesi & Maron Company, and that in the absence 
of allegations in the complaint of facts constituting such nonper- 
formance defendant could not be held liable to plaintiff, and fur- 
ther that the bills of exchange, not having been accepted by defend- 
ant, created no liability against it. " 
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Plaintiff, on the other hand, contends that the telegram sent by 
defendant to plaintiff constituted a direct and absolute agreement to 
pay for the two carloads of grapes on presentation of the original 
bills of lading to defendant, and that it was not a collateral agree- 
ment, or technically a mere guaranty to meet this obligation of pay- 
ment only in ease of default by the Sanesi & Maron Company. 


Counsel for the respective parties have handed in carefully con- 
sidered briefs, presenting arguments and citing authorities in this 
and other states to sustain their respective views; but these various 
holdings need not be regarded as conflicting, nor as militating 
against the conclusion, which I reach, that the telegram, under a 
fair interpretation, and in the circumstances disclosed in the com- 
plaint, was intended to and did create a primary and absolute obli- 
gation on the part of defendant bank to pay the purchase price of 


the two carloads of grapes upon presentation to it of the bills of 
lading therefor. 


In the first place, this agreement refers to two ears of grapes 
**bought’’ by Sanesi & Maron Company from Silvio Rossi, and thus 
imports a completed sale and prior passing of title to the prop- 
erty to Sanesi & Maron Company, even though the delivery had not 
been made, both under the Sales Law of this state and the common 
law, which, as to this point, it formulated. Personal Property Law 


(Consol. Laws, ec. 41) § 100, rule 1. 


It must be assumed that Rossi would not have actually shipped 
the grapes to the Sanesi & Maron Company, several thousands of 
miles away, without certainty of payment, upon delivery of the bills 
of lading to Sanesi & Maron Company, or their authorized represen- 
tative, the defendant bank, and it is alleged and admitted that 
Sanesi & Maron Company actually deposited with the defendant 
bank at Dunkirk $24,000 for the express purpose of paying the pur- 
chase price of these two cars of grapes, on presentation to the bank 
of the bills of lading. It is difficult to perceive, on this showing of 
undisputed facts, upon what theory the defendant bank now resists 
payment of this purchase price on presentation to it of the bills of 
lading. which afford presumptive, if not conclusive, evidence that 
Rossi shipped, and therefore delivered, the two cars of grapes bought 
of him by Sanesi & Maron Company. The complaint, indeed, alleges, 
and it is admitted, that the two cars of grapes were shipped and 
the bills of lading in question issued for the same. 

The fact that the word ‘‘guarantee’’ was used in the telegram 
does not lead to the conclusion that the agreement was to be a 
collateral one, as it is well settled that a guaranty of payment 
creates a direct and original obligation to pay the indebtedness 
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which is the subject thereof, and that the question, under an instru- 
ment guaranteeing payment of the obligation of a third party, de- 
pends upon the intention of the parties to the agreement. First 
National Bank v. Jones, 219 N. Y. 312, 114 N. E. 349, and cases 
there cited; Catskill National Bank v. Dumary, 206 N. Y. 550-555, 
100 N. E. 422. 

Nor do I think that it was necessary, under the undisputed cir- 
cumstances and facts set forth in the complaint, that Sanesi & 
Maron Company, or defendant bank, should have accepted the bills 
of exchange drawn by Rossi on Sanesi & Maron Company, and which 
were made payable to the order of plaintiff bank, and discounted 
by it for Rossi, to create a liability therefor on the part of defend- 
ant to plaintiff. 

The complaint states that Sanesi & Maron Company deposited 
with defendant more than enough to pay the purchase price of the 
two cars of grapes, and the guaranty or promise of defendant was 
to pay for these two cars of grapes upon presentation to it of the 
bills of lading. 

The drawing of the bills of lading, under these circumstances, is 
to be regarded as a convenient method of making the payment pro- 
vided for in the guaranty, and of transmitting the money from 
Dunkirk to Fresno, and not as a separate transaction, to be tested 
by the technical rules applicable to treatment of negotiable paper as 
such. The rights of all the parties to the transaction were amply 
protected by this mode of remittance of the purchase price, and to 
construe it otherwise than as an instrumentality of payment wouid 
be to give effect to the shell rather than the substance of the 
transaction. 

I am aware that Mr. Justice Wheeler sustained a demurrer to 
the original complaint, as distinguished from the present amended 
complaint now before the court, but in a memorandum handed down 
by him he stated that he considered the demurrer to the original 
complaint good ‘‘on the ground of the absence in the complaint of 
sufficient allegations connecting the draft sued on with the sale and 
purchase price of the grapes mentioned in the guarantee set up,”’ 
and he granted leave to plaintiff to amend the complaint, of which 
it availed itself, and added allegations which clearly meet the ob- 
jections to the original complaint pointed out by Mr. Justice Wheeler. 

In the view thus taken of the matter, the demurrer to the com- 
plaint is not well taken, and should be overruled, with leave to de- 
fendant to answer upon the usual terms, to be specified in the order 
or interlocutory judgment to be entered hereon. 
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BANK NOT LIABLE ON UNINDORSED CHECK 
CERTIFIED UNDER CLEARING HOUSE 
RULE 


Lipten v. Columbia Trust Company, New York Supreme Court, Ap- 
pellate Division, 185 N. Y. Supp. 198. 


A check, drawn on the defendant bank and payable to one 
De Marco, was transferred by the payee to the plaintiff without 
indorsement. The plaintiff deposited the check and it was pre- 
sented for payment through the New York Clearing House. The 
check was returned with a memorandum showing it was because 
the payee’s indorsement was lacking, but before being returned 
was certified by the drawee bank in the following manner: ‘‘Cer- 
tified payable through New York Clearing House Feb. 4, 1920.’’ . 
This was because clearing house rule requires all checks returned 
through the clearing house for lack of indorsement or other for- 
mality, if for an amount over $500, shall‘be certified before being 
returned. The plaintiff was unable thereafter to secure the 
payee’s indorsement and the defendant bank, therefore, refused 
to pay the check. It was held that the return of the check with 
the memorandum and the certification in effect constituted a con- 
ditional certification, the condition being the securing of the 
payee’s indorsement. This condition not having been met, the 
plaintiff was not entitled to recover on the check. 


Appeal from Appellate Term, First Department. 


Action by Hyman Lipten against the Columbia Trust Company. 
From a determination of the Appellate Term, affirming a judgment 
of the City Court, entered on a verdict directed by the court in favor 
of plaintiff, defendant, by leave, appeals. Determination and judg- 
ment reversed, and complaint dismissed. 

Argued before Clarke, P. J., and Laughlin, Dowling, Merrell, and 
Greenbaum, JJ. 

Gifford, Hobbs & Beard, of New York City (Francis Woodbridge, 
of New York City, of counsel, and James M. Gifford, of New York 
City, on the brief), for appellant. 

Arthur L. Fullman, of New York City, for respondent. 

LAUGHLIN, J.—The plaintiff for his cause of action alleged that 
on the 31st of January, 1920, the North River Savings Bank drew 
its check or draft on the defendant, payable to the order of Nicolo 
Avv. De Marco, and delivered the same to the payee, and that it 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 207. 
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was presented to the defendant for acceptance, and duly accepted 
by it on the 4th day of February, 1920; that ‘‘theretofore’’ the payee, 
for a valuable consideration, duly assigned, delivered, and trans- 
ferred the check or draft to the plaintiff, who thereupon became and 
ever since has been the cwner thereof; that thereafter the said check 
or draft was duly presented to the defendant for payment, and 
payment thereof was demanded and refused; and he demands judg- 
ment for the face of the check or draft, together with interest there- 
on from the 5th day of February, 1920. 

The defendant denied the allegations with respect to the presen- 
tation of the paper for its acceptance, and its acceptance thereof, 
and with respect to the assignment, transfer, and delivery of the 
paper to the plaintiff, except in so far as admitted in its separate 
defense, wherein it alleged in substance that the paper in question 
was a check, and by its express terms was made payable through 
the New York Clearing House, and was there presented by the 
Federal Reserve Bank to the defendant on the 4th day of February, 
not for acceptance, but for payment, and that eredit for the amount 
of the check was thereupon conditionally given by the defendants 
to the Federal Reserve Bank, subject to examination of and with 
the right to return the check for any defect, and to be recredited 
with the amount thereof; that upon examination of the check de- 
fendant discovered that it was not indorsed by the payee, and 
thereupon, and on the same day, it returned the check to the Fed- 
eral Reserve Bank, through the New York Clearing House, with a 
rider attached thereto showing that the check was defective and 
was returned for indorsement; that the Federal Reserve Bank ac- 
cepted the return of the check and refunded the amount thereof to 
defendant, and that the check has not been presented to the defend- 
ant for payment properly indorsed by the payee, and that the de- 
fendant has offered to pay plaintiff the amount called for by the 
check upon presentation thereof properly indorsed by the payee, or 
upon receipt of a duly acknowledged assignment of the check by 
the payee, and that at all times it has been and still is ready, willing, 
and able to comply with its said offer. 

It was conceded on the trial: That the drawer of the check had 
a deposit account with the defendant, and that on the 31st day of 
January, 1920, he drew the instrument in question, which is in the 
ordinary form of a check on the defendant, for $1,000, payable 
through the New York Clearing House to the order of De Marco, 
and delivered the same to the payee, by whom it was not indorsed. 
That on the 3d of February the check was deposited by the plain- 
tiff, who indorsed his name upon it, with the Bank of the United 
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States, for collection. That said bank, not being a member of the 
New York Clearing House, through which the check was payable, 
sent the check to the Federal Reserve Bank of New York for pre- 
sentation to the defendant through the clearing house. That the 
Federal Reserve Bank in the regular routine of business delivered 
the check to the defendant at the New York Clearing House and 
charged defendant with the face amount thereof. That the de- 
fendant’s representative at the clearing house took the check to the 
defendant bank, where it was discovered that it was not indorsed 
by the payee. That clearing house rule 8 requires that all checks re- 
turned through the clearing house for indorsement or informality, 
if for a greater amount than $500, shall be certified by the drawee 
before they are returned. That, upon its being discovered that the 
check was not indorsed by the payee, a slip was attached to it by 
mucilage with the indorsement, ‘‘Returned by Columbia Trust Com- 
pany, 358 Fifth avenue, for reasons shown below,’’ and below those 
words, and before and after the word ‘‘indorsement,’’ printed on 
the slip, a cross mark was made, indicating that the check was re- 
turned for indorsement, and thereupon, in conformity with said 
rule of the clearing house, the check was delivered to the assistant 
secretary of the defendant for certification, and he stamped across 
the face of the check, a certification as follows: 


*‘Certified payable through New York Clearing House Feb. 4, 
1920. Columbia Trust Company 358 Fifth Ave., A. Daly, Asst. Secy.’’ 


That the check was then returned through the clearing house to 
the Federal Reserve Bank, which thereupon credited the defendant 
with the amount with which it had been charged, and returned the 
check to the Bank of the United States with said slip attached and 
certification thereon, and that bank returned it to the plaintiff, who 
has failed to procure the indorsement of the payee. 

On these facts the defendant moved for a dismissal. The court 
manifested a desire to know the reason the check had not been paid, 
whereupon counsel for the defendant stated that the defendant was 
ready to pay, but the plaintiff was unable to obtain the indorse- 
ment of the payee, who was a lawyer and claimed that there was a 
failure of consideration for the transfer of the check to the plain- 
tiff, and that, if the court should deny the motion, defendant desired 
to show that such was the fact. The court ruled that, the certifica- 
tion having been made after the check came into the hands of the 
plaintiff, defendant was liable to him thereon, but that he should 
show that the check was delivered to him. 

Plaintiff was thereupon called as a witness in his own behalf, 
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and testified that on the 2d of February, 1920, he received the check 
from the payee, or from one Bernstein, to whom the payee delivered 
it in his presence. On cross-examination he testified that the check 
was part of the consideration for the sale and transfer by him to 
one MeNally of the lease and equipment of a garage. Defendant 
thereupon offered evidence to show that there was a failure of the 
consideration for the transfer of the garage property by the plain- 
tiff to McNally, and that therefore the plaintiff did not receive the 
check for a valuable consideration as alleged. The court ruled 
broadly that no evidence would be received concerning the equities 
between the payee of the check, or McNally, and the plaintiff, and 
excluded the evidence offered, and the defendant duly excepted. 
MeNally, called by the defendant, testified that on the 2d of Feb- 
ruary he purchased the garage business of the plaintiff, and on that 
occasion received the check in question from the payee, and deliv- 
ered it to the plaintiff in part payment for the garage. The payee 
of the check testified that at the request of McNally he delivered the 
check to him, and knew what he intended to do with it, and did 
not deny that the use made of it was not the use intended, and that 
he had no interest in the garage, or the purchase thereof, but knew 
that MeNallly was buying it from the plaintiff. Bernstein testified 
that he represented McNally as his attorney with respect to the 
purehase of the garage business, and that McNally delivered the 
check to him, and he delivered it to the plaintiff. 

It thus appeared that the payee of the check caused it to be de- 
livered to the plaintiff, and that, although the payee did not indorse 
it, it was intended that title thereto should pass. The evidence offered 
and excluded would have tended to show merely that the consider- 
ation, which was evidently deemed adequate at the time of the de- 
livery of the check to the plaintiff, failed in whole or in part. 
Therefore, at the time plaintiff delivered the check to his bank for 
collection, and when it was certified by the defendant, his lawful 
possession and ownership of the check were undisputed. 

The learned counsel for the appellant contends that the certifi- 
eation of the check was improperly procured, and that in no event 
was the plaintiff entitled to recover, even if the certification of the 
check by the defendant is to be deemed unqualified and uncondi- 
tional, without showing that he received it for value, and he bases 
those contentions on the fact that the Negotiable Instruments Law 
(Consol. Laws, e. 38) recognizes a distinction between the negotia- 
tion of a check, payable to order, by the payee, which is by in- 
dorsement and delivery (section 60, Negotiable Instruments Law), 
and the transfer of such a check by delivery or assignment for value, 





100 THE BANKING LAW JOURNAL 


but without indorsement (section 79 of the Negotiable Instruments 
Law), and on the provisions of section 324 of the Negotiable In- 
struments Law relating to the acceptance or certification of a check 
which refer only to a holder, who by section 2 of the Negotiable 
Instruments Law is defined to be the payee or indorsee of a bill or 
note who has possession of it, or the bearer thereof, which means a 
person in possession of a bill or note payable to bearer. 

The precise point in this regard made by the appellant is that 
the piaintiff, whether he received the check for value or lawfully 
acquired it without consideration, was merely a transferee, and not 
a holder, within the contemplation of the Negotiable Instruments 
Law, and therefore was not entitled to have it certified, or to the 
benefit of the statutory provisions with respect to the effect of cer- 
tification of checks. But in Meuer v. Phenix National Bank, 42 
Mise. Rep. 341, 86 N. Y. Supp. 701, affirmed 94 App. Div. 331, 88 
N. Y. Supp. 83, and 183 N. Y. 511, 76 N. E. 1100, which arose after 
the Negotiable Instruments Law took effect, the defendant was held 
on a certification of a check at the instance of one to whom the 
payee delivered it without indorsement, although it was payable to 
her order. In that case the opinions do not discuss the point now 
made by the appellant, but the plaintiff had received the check for 
value, that fact having been found by the jury, and it was held 


that, although the transfer without indorsement by the payee de- 
stroyed the negotiability of the check, and rendered the trans- 
feree’s title subject to any equities existing between the drawer and 
the payee, yet the title to the check passed by delivery, and that 
the certification of the check by the drawee discharged the drawer, 
and rendered the certifying bank liable to the owner of the check 
for the amount thereof. , 


The contract made by the drawer of a check is that it will be 
paid on presentment, if presented within a reasonable time (Nego- 
tiable Instruments Law, § 322; Baldwin v. Smith, 215 N. Y. 76, 109 
N. E. 138, L. R. A. 1916F, 1089, Ann. Cas. 1917A, 500), but not that 
it will be certified by the drawee, and therefore, when the payee or 
other holder or owner of a check, instead of demanding payment, 
procures its certification by the drawee, the drawer’s credit deposit 
with the drawee is, to the extent of the check, taken from his con- 
trol and appropriated to the payment of the check, and that is the 
theory on which the law discharging the drawer and any indorsers 
is based (Davenport v. Palmer, 152 App. Div. 761, 137 N. Y. Supp. 
796, reversed on other grounds, 211 N. Y. 596, 105 N. E. 800: Lyon 
vy. Union Exchange National Bank, 150 App. Div. 493, 135 N. Y. 
Supp. 121; First National Bank of Jersey City v. Leach, 52 N. Y. 
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350, 11 Am. Rep. 708; Gallo v. Brooklyn Savings Bank, 199 N. Y. 
222, 92 N. E. 633, 32 L. R. A. [N. S.] 66). 

Although the precise point now made by the appellant was not 
discussed in the opinions in Meuer v. Phenix National Bank, supra, 
it was necessarily involved in the decision, and his counsel concedes 
that the point he now makes challenges the correctness of that de- 
cision, for the plaintiff in that section was not a holder within the 
definition in said section 60. Appellant’s contention is that the 
Negotiable Instruments Law has made a very material change in the 
law with respect to the certification of checks, by confining the lia- 
bility on such certifications to cases in which the certification: is 
procured by a holder as defined in said section 60. Other provisions 
of the Negotiable Instruments Law tend to show that the regula- 
tion and effect of certification prescribed by section 323 were not in- 
tended to be so confined, and, if they were then by virtue of section 
7 which provides that ‘‘in any case not provided for in this chapter 
the rules of law merchant shall govern,’’ other certifications and the 
liability theron and the effect thereof were left to be governed by 
the rules of the law merchant, which are the common law. 

If the contention of the appellant be sound, the Negotiable In- 
struments Law only regulates actions brought on negotiable instru- 
ments by a holder, as defined in section 60, for section 90 provides’ 
only for actions by holders. In section 93 of the Negotiable Instru- 
ments Law a transferee is referred to as a holder, and in the opin- 
ions of the courts the terms are commonly used synonymously. More- 
over, both before and since the enactment of the Negotiable Instru- 
ments Law, the drawer, who could not be a holder before the nego- 
tiation of a check, might have it certified by the drawee, and such 
certification binds the drawee to pay according to the order 
of the drawer contained in the body of the check: but in such 
case the drawer is not discharged by the certification, and if the 
check certified before negotiation be payable to the order of the 
payee, the drawee is only bound to pay upon presentation of the 
cheek so indorsed (Goshen Nat. Bank v. Bingham, 118 N. Y. 349, 238 
N. E. 180, 7 L. R. A. 595, 16 Am. St. Rep. 765; Lynch v. First Na- 
tional Bank of Jersey City, 107 N. Y. 179, 13 N. E. 775, 1 Am. St. 
Rep. 803; Cullinan v. Union Security & Guaranty Co., 79 App. Div. 
409, 80 N. Y. Supp. 58; Schesinger, as Receiver, v. Kruzak, 47 Mise. 
Rep. 634, 94 N. Y. Supp. 442.); and if a check be payable to order 
and is transferred by the payee without indorsement, it thereby be- 
comes non-negotiable and subject to any equities existing between 
the drawer and the payee, but if it be unconditiondily certified by 
the drawee, it thereby becomes, subject to certain exceptions involv- 
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ing fraud or forgery or mistake, none of which are in point here, 
payable to the lawful holder and owner, notwithstanding the fact 
that the certification was not procured by a holder within the defini- 
tion contained in section 60, and the drawee in such case, by cer- 
tifying the check so transferred without the indorsement of the 
payee, takes the risk of title being proved without such indorsement 
(Clews et al. v. Bank of N. Y. Nat. B. Ass’n, 89 N. Y. 419, 42 Am, 
Rep. 303; s. ¢., involving another point, 105 N. Y. 402, 11 N. E. 814; 
Goshen National Bank v. Bingham, 118 N. Y. 349, 23 N. E. 180, 7 L. 
R. A. 595, 16 Am. St. Rep. 756; Marine National Bank v. National 
City Bank, 59 N. Y. 67, 17 Am. Rep. 305; Continental National Bank 
v. Tradesmen’s Bank, 173 N. Y. 272-278, 65 N. E. 1108; National Re- 
serve Bank v. Corn Exchange Bank, 171 App. Div. 195, 157 N. Y. 
Supp. 316; First National Bank of Jersey City v. Leach, 52 N. Y. 
350, 11 Am. Rep. 708; Freund v. Traders’ National Bank, 76 N. Y. 
352; Anglo-South American Bank, Ltd., v. National City Bank, 161 
App. Div. 268, 146 N. Y. Supp. 457, affirmed 217 N. Y. 726, 112 N. E. 
1053; Gallo v. Brooklyn Savings Bank, 199 N. Y. 222, 92 N. E. 633, 
32 L. R. A. (N. S.) 66; Meuer v. Phenix National Bank, 94 App. 
Div. 331-338, 88 N. Y. Supp. 83). 

It has always been the law that negotiable paper may be trans- 
ferred by mere delivery without indorsement and either for or with- 
out value, and that the transferee thereby takes it as a chose in 
action and may thereby become the lawful holder and owner, sub- 
ject to existing equities between the maker or drawer and the 
payee, and may sue thereon in his own name. Wangner v. Grimm, 
169 N. Y. 421-424, 65 N. E. 569; Meuer v. Phenix National Bank, 
supra. There being no cbligation on the part of a drawee to certify 
a check, there is no hardship in holding it liable to the lawful owner, 
if it sees fit to certify a check payable to order after it has been 
transferred without the indorsement of the payee, and in the absence 
of fraud, forgery, or mistake in certifying, it is well settled that. it 
becomes so liable, and the drawer and indorsers become discharged, 
and may not induce the bank to withhold payment to enable them 
to offset an equitable claim against the payee. Anglo-South American 
Bank v. National City Bank, 161 App. Div. 268, 146 N. Y. Supp. 457, 
affirmed 217 N. Y. 726, 112 N. E. 1053: Marine National Bank v. 
National City Bank, 59 N. Y. 67, 17 Am. Rep. 305; Carnegie Trust 
Co. v. First National Bank, 213 N. Y. 301-306, 107 N. E. 693, L. R. A. 
1916C, 186. See, also, authorities cited in dissenting opinion, same 
ease, 156 App. Div. 712, 141 N. Y. Supp. 745; Irving Bank v. Weth- 
erald, 36 N. ¥. 335; Mount Morris Bank v. Twenty-Third Ward 
Bank, 172 N. Y. 244, 64 N. E. 810. See, also, Baldinger v. Manufac- 
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turers’-Citizens’ Trust Co., 93 Mise. Rep. 94, 156 N. Y. Supp. 445, 
and Rankin v. Colonial Bank, 31 Mise. Rep. 227, 64 N. Y. Supp. 32, 
affirmed 60 App. Div. 629, 69 N. Y. Supp. 1144. 

It does not follow, however, that the defendant is liable to the 
plaintiff; for assuming, without deciding, that he has sufficiently 
shown ownership, and that the court did not err in excluding evi- 
dence, it ean be held liable to him on the theory only of an unquali- 
fied and unconditional certification of the check. There is no con- 
tractual relation between the payee or other holder or owner of a 
check and the drawee, and although the drawer may have ample 
funds on deposit with the drawee, the latter may refuse to honor the 
check, and by doing so it becomes liable only to the drawer, to whom 
the holder or owner of the check must look for redress. Hentz v. 
National City Bank, 159 App. Div. 743, 144 N. Y. Supp. 979; Glen- 
nan v. Rochester Trust Co., 209 N. Y. 12, 102 N. E. 537, 52 L. R. A. 
(N.°S.) 302, Ann. Cas. 1915A, 441; First National Bank of Union 
Mills v. Clark, 134 N. Y. 368, 32 N. E. 38, 17 L. R. A. 580: O’Connor 
v. Mechanies’ Bank, 124 N. Y. 324, 26 N. E. 816; section 325 of the 
Negotiable Instruments Law. 

The Negotiable Instruments Law prescribes no form for the cer- 
tification of a check. Section 323 provides that, where a check is 


certified by the bank on which it is drawn, the certification is equiva- 
lent to an acceptance. Section 112 prevides that the acceptor engages 
that he will pay the instrument ‘‘according to the tenor of his ac- 


9? 


ceptance,’’ and admits the existence of the drawer, the genuineness 
of his signature, his capacity and authority to draw the instrument, 
and the existence of the payee and his then capacity to indorse. Sec- 
tion 220 provides that, by accepting a bill, the drawee assents to the 
order of the drawer, and that the acceptance must be in writing and 
signed by the drawee, and must not provide that the drawee shall 
perform his promise by any other means than the payment of 
money. Section 227, which relates more particularly to drafts and 
bills of exchange, provides that an acceptance is either general or 
qualified, and that by a general acceptance the acceptor assents 
without qualification to the order of the drawer, and that a qualified 
acceptance, ‘‘in express terms, varies the effect of the bill as drawn.”’ 
The other provisions of the Negotiable Instruments Law with respect 
to general and qualified acceptance and the rights of the parties with 
respect to qualified acceptances, contained in sections 228, 229, 230, 
of the Negotiable Instruments Law, have no particular application 
to the point presented for decision, with the exception that section 
229 provides that the acceptor may agree to pay part only of the 
amount for which a bill is drawn, and that the acceptance may be 
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conditional, making the payment dependent on the fulfillment of a 
condition therein stated. It follows that the certification of a check 
may be general, by which the drawee becomes obligated uncondi- 
tionally to pay the owner, or it may be conditional, and the drawee, 
being under no obligation to accept, may contract to make its lia- 
bility depend upon performance of any condition it sees fit to im- 
pose, unless it be one for payment other than money. 


In the case at bar, although the plaintiff had a right directly or 
indirectly to present the check to the drawee and request that it 
certify the check without paying it at the time, he did not do so. 
He caused the check to be presented, as was required by its terms, 
through the New York Clearing House, not for certification, but for 
payment, and the drawee, after refusing to pay the check, because 
not indorsed by the payee, and attaching the memorandum showing 
why it so refused, in compliance with the rule of the clearing house, 
to which the drawer by making it so payable assented, charged the 
amount thereof upon its books to the account of the drawer and 
certified the check, and returned it to the plaintiff through the 
vhannels through which it had been presented for payment. 


It is conceded that if the defendant had embodied in the certifica- 
tion a provision, such as it is claimed is used by all banks in Penn- 
sylvania and by some in this state, to the effect that it was accepted 
or certified payable through the New York Clearing House when 
properly indorsed, defendant would not be liable. -That, it seems to 
me, is in effect what the defendant did. It is perfectly plain, from 
the action of the defendant, that if the check had been presented to 
it by the plaintiff for certification, it would have refused to certify 
it until it was indorsed by the payee. The check was presented te 
it, not at its bank, as would have been necessary if certification had 
been desired, but at the clearing house, and for payment, and it re- 
fused to make payment and returned the check to the plaintiff with 
the memorandum attached, notifying him, in effect, that it would pay 
the check if presented with the indorsement of the payee, and that 
as required by the clearing house rule, it had appropriated sufficient 
funds of the drawer and would hold them for that purpose. In the 
circumstances, the memorandum pointing out the defect and the 
stamped vertification are to be read together in the light of the 
clearing house rule, and the certification should be deemed qualified 
and conditional. 


The plaintiff, therefore, has not shown performance of the con- 
dition, upon the performance of which only the defendant undertook 
to pay the amount of the check to him. We are not now concerned 
with any question relating to the rights of the plaintiff as against 
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the drawer or as against the payee, or of the drawer as against the 
defendant, or with respect to how long: the defendant may be obli- 
gated to hold the fund to enable the plaintiff to obtain the indorse- 
ment of the payee. See section 79, Negotiable Instruments Law. 

It follows that the determination of the Appellate Term should 
be reversed, with costs, and the judgment of the City Court re- 
versed, with costs, and the complaint dismissed, with costs, on de- 
fendant’s motion at the close of the evidence, to the denial of whien 
it excepted. Order filed. All coneur. 


REVOCATION OF WILL BY WRITTEN INSTRU- 
MENT 


Grotts v. Casburn, Supreme Court of Illinois, 129 N. E. Rep. 137 


A decedent made a will in 1914 and later, in 1918, made an- 
other will. Subsequently he executed an instrument in the pres- 
ence of witnesses in these words: ‘‘This is to certify that I hereby 
revoke the will made last winter favor of Ed. Grotts and desire 
that the will made and dated October 5, 1914, be my last will.’’ 
This instrument was executed with the formalities required in the 
execution of wills. It was held that it operated to revoke the see- 
ond will and reinstate the first will. 


Appeal from Cireuit Court, Hancock County; Harry M. Wag- 
goner, Judge. 

Proceedings by Ed. C. Grotts to probate will of William T. Terry, 
deceased, contested by Floyd Casburn. From order admitting to 
probate certain documents as the last will and testament of the de- 
ceased, Ed. C. Grotts appeals. Affirmed. 

Clyde P. Johnson and O’Harras, Wood & Walker, all of Carthage. 
for appellant. 

Seofield & Califf, and Hartzell, Cavanagh & Martin, all of 
Carthage, for appellee. 

CARTER, J.—In 1919 the county court of Hancock county ad- 
mitted to probate certain documents as the last will and testament 
of William T. Terry, deceased. An appeal was taken by appellant, 
Ed. C. Grotts, to the cireuit court of that county, and after a hear- 
ing the same documents were again ordered probated. From this 
last order this appeal was taken. 





NOTE-—-For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1181. 
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William T. Terry was a resident of Hancock county, and was a 
widower without living children. It appears that on October 5, 1914, 
he executed a last will and testament, by which he disposed of a 
small amount of personal property to a grandchild of his wife, and 
provided for a monument, and then devised the balance of his prop- 
erty, including some real estate, to a trustee, in trust for the benefit 
and relief of poor persons in Rock Creek township, in said county. 
On March 12, 1918, he made another will, giving all his property to 
Clarence E. Grotts, also known as Ed. C. Grotts, appellant herein. 
Grotts appears to have been an old friend, and was a tenant on some 
of Terry’s property. On May 31, 1918, Terry executed the following 
instrument: 

‘ 

**To whom it may concern: This is to certify that I hereby revoke 
the will made last winter favor of Ed. Grotts and desire that the 
will made and dated October 5, 1914, be my last will. 

‘‘William T. Terry, [Seal.] 


**Signed, sealed in our presence and in the presence of each other 
as witnesses to revoke the will made last winter in favor. of Ed. 
Grotts. 


**B. Kelly, M. D. —‘[Seal.] 
‘*W. E. Thompson. [Seal.]’’ 


This last instrument, considered together with the instrument 
dated October 5, 1914, was held by both the circuit and county courts 
to be the last will and testament of the deceased, and the will of 
March 12, 1918, was refused probate. 

Practically the sole question for decision here is whether the 
instrument of May 31, 1918, is in such terms and form as, taken in 
connection with the document of October 5, 1914, should be consid- 
ered and held to be of a testamentary character. The argument of 
counsel for apellant is that there is nothing in the instrument of 
May 31, 1918, considered by itself, that is of a testamentary charac- 
ter, and that therefore the animus testandi is lacking, and the instru- 
ment cannot have the effect of revoking the will of March 12, 1918, 
and cannot be probated as a codicil to the will of October 5, 1914. 
This court has said in Noble v. Fickes, 230 Ill. 594 on page 600, 82 
N. E. 950 on page 952 (13 L. R. A. [N. S.] 1203, 12 Ann. Cas. 282) : 


‘*There is no prescribed form for a will, either under our statute 
or by the common law. If the intention of the maker to dispose of 
his estate after death is sufficiently manifested, and this intention be 
lawful in itself and the instrument be executed in conformity to the 
statute, it will operate as a-will regardless of its form’’—citing au- 
thorities. ‘‘The courts entertain liberal views as to the form and 
contents of codicils, and hold that an instrument executed with a 
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testamentary purpose and the requisite formalities may operate as a 
codicil although it is partly or wholly in the form of a letter, power 
of attorney, or deed, or although its only provision is one naming 
an executor.’’ 20 Cye. 1096, and cases cited, 


An instrument which is made’ solely for the purpose of revoking 
a previously executed will has been held valid. Page on Wills, § 265. 
To the same effect is Underhill on Wills, § 260: 1 Woerner’s Am. 
Law of Administration (2d Ed.) § 50; Thompson on Wills, § 32; In 
re Succession of Seymour 48 La. Ann. 993, 20 South. 217; Bayley v 
Bayley, 59 Mass. (5 Cush.) 245; Stewart v. Stewart, 177 Mass. 493, 
59 N. E. 116. 

Counsel for appellant insist that some of the authorities.cited in 
some of these texts (particularly Woerner’s American Law of Ad- 
ministration) as holding that a codicil may be made for the sole pur- 
pose of revoking a former will, are not borne out by the text in 
Redfield on Wills, cited and relied on by Woerner. There are nu- 
merous editions of Redfield on Wills. We have before us 1 Redfield 
on Wills, 1876 (4th Ed.), which on page 472 bears out the doctrine 
stated in Woerner. We have examined the authorities cited in the 
text-books heretofore mentioned, and think they clearly sustain the 
rule that an instrument executed for the sole purpose of revoking a 
former will should be sustained if the later document is attested as 


required by the statute governing the revocation of wills. 


There can be no question that it was the plain intent of the tes- 
tator by the document of May 31, 1918, to revoke the will of March 
12, 1918, and to readopt the provisions of the will of October 5, 
1914. If this document of May 31, 1918, was executed in accordance 
with the requirements of our statute on the making and revocation 
of will, then without question such document and the instrument of 
October 5, 1914, were rightly probated as the last will and testa- 
ment of the deceased. By referring to the former will, made Octo- 
ber 5, 1914, and stating his desire that it be his last will, the instru- 
ment of May 31, 1918, under the law laid down in Keeler v. Mer- 
chants’ Loan & Trust Co., 253 Ill. 528, 97 N. E. 1061, became clearly 
of a testamentary character. Proof of a codicil which refers to a 
will so as to prelude all doubt of its identity establishes the will 
without further proof. Fry v. Morrison, 159 Ill. 244, 42 N. E. 774. 
It is not material that the deceased did not call the instrument of 
May 31, 1918, a will. The testimony of the subscribing witnesses to 
that document showed, without question, that he intended by that 
document to direct the disposition of his property after his death, 
and that he intended to revoke the will of March 12, 1918, and re- 
establish the will of October 5, 1914. 

! 
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We do not agree with the argument of counsel for appellant that 
the reasoning of this court in Dowling v. Gilliland, 286 Ill. 530, 122 
N. E. 70, 3 A. L. R. 829, does not bear out the above conclusion. 
On the contrary, we think the reasoning in that case is in full accord 
with the finding of the county and cireuit courts in this case. While 
the precise question in this case has never beer passed upon by this 
court, we find nothing in any of the authorities cited by appellant 
from this or other jurisdictions that is in conflict with this conclu- 
sion. On the contrary, we think, in reason and by the great weight 
of authority, the holding of the county and circuit courts should be 
upheld. 

Counsel for appellant also argue that the instrument of May 
31, 1918, is not testamentary in character because the wording shows 
that it was intended to take effect at once, and not to await the 
testator’s death. The intention of the testator that it should take 
effect at his death is plainly manifest from reading the two instru- 
ments of May 31, 1918, and October 5, 1914, together. If the argu- 
ment of counsel for appellant were sound that the wording of these 
instruments shows they were intended to be operative at once, and 
therefore are not wills, the same argument might be made as to 
most wills. It is a most common practice in a will to insert the 
phrase, ‘‘hereby revoking all former wills by me made,”’ or, ‘‘I give, 
devise and bequeath.’’ Such phrases, while framed in the present 
tense, are construed to mean that the testator intended them to 
become operative at his death or at some specified time thereafter. 

Appellee, Floyd Casburn, was named as executor under the will 
of October 5, 1914. Some point seems to be made as to the compe- 
tency of his testimony offered on this hearing in the cireuit court. 
Even if he was not a competent witness in the circuit court as to 
the execution of the instrument of May 31, 1918, we cannot see how 
his testimony in any way affected the judgment entered. There was 
no attempt to contradict the testimony of the two subscribing wit- 
nesses to the document of May 31, 1918, as to the due execution of 
said instrument. 

We find no error in the record, and the judgment of the cireuit 
court will be affirmed. 

Judgment affirmed. 
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PAYEE OF CHECK DELIVERED AS GIFT CAN- 
NOT ENFORCE IT 


Zehner v. Zehner’s Estate, Appellate Court of Indiana, 129 N. E. 
Rep. 244. 


The drawer of a check delivered it to the payee as a gift for 
the purpose of educating the payee’s son. When presented the 
check was refused by the drawee bank because of insufficient 
funds. After the drawer’s death the payee brought suit against 
his estate on the check. . It was held that the check, having been 
delievered without consideration, could not be enforced. 


Appeal from Circuit Court, Marshall County; Smith N. Stevens, 
Judge. 

Claim by Ben Zehner, trustee for Reo Zehner and others, against 
the estate of Michael Zehner, deceased. Judgment for the estate, 
and claimant appeals. Affirmed. 

Martindale & Martindale, of Plymouth, for appellant. 

Charles Kellison, of Plymouth, for appellee. 


MeMAHAN, C. J.— ‘Benjamin Zehner, trustee,’’ filed a claim 
against the estate of Michael Zehner, alleging that April 4, 1917, the 
decedent executed a check for $3,000, payable to the order of ‘*‘Ben 
Zehner,’’ and that when said check was so executed said decedent 
also delievered to said Ben Zehner a letter, dated February 10, 1911, 
signed by decedent, instructing the payee named in said check to 
use said $3,000 to educate his son Reo, and if any money remained 
after paying for the schooling of Reo it should be divided between 
Reo and the other children of the payee, thus creating a trust in 
the payee; that during the lifetime of Michael the payee presented 
said check to the bank on which it was drawn for payment; and 
that payment was refused on account of ‘‘insufficient funds’* to pay 
the same. A copy of the letter was filed with and made an exhibit 
to the claim, and, omitting the date and signature, is as follows: 


‘‘T promised Reo F. Zehner as a gift the amount of $3,000.00 at 
the time he graduated through the country school to finish and fit 
up his edueation through the high schools. Ben Zehner shall take 
charge of the money. Surplus left to be divided amongst Reo’s 
brothers and sisters.’’ 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 271. 
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A demurrer for want of facts having been sustained, appellant 
appeals, and contends that the court erred in sustaining the demur- 
rer. 

Appellee contends that the execution of the check did not operate 
as an assignment of any part of the funds of the maker in the hands 
of the bank, and that the check, not being paid during the lifetime 
of the maker, was revoked by his death. Appellant insists that the 
complaint must be construed in light of section 24 of the Uniform 
Negotiable Instruments Act (section 9089x, Burns’ R. 8. 1914), which 
provided that, ‘‘Every negotiable instrument is deemed prima facie 
to have been issued for a valuable consideration;’’ and, there being 
no direct allegation that the check was delivered as a gift, the check 
must be considered as having been delivered for a valuable consider- 
ation, and not as a gift. 

While there is no direct allegation that the check was delivered 
as a gift, the facts are alleged, and show conclusively that it was 
delivered as a gift. No action could have been maintained on the 
check against the maker in his lifetime, nor can one be maintained 
against his estate after his death. Roney v. Dunléary, 39 Ind. App. 
108, 79 N. E, 398; Abelman v. Haehnel, 57 Ind. App. 15, 103 N. E. 
869. The cases cited by the appellant to the contrary are not in 
point, as the checks there involved were not gifts, but were each 
given for a valuable consideration. 

There was no error in sustaining the demurrer. 

Judgment affirmed. 


TOWN LIABLE ON NEGOTIABLE BOND NOT- 
WITHSTANDING IRREGULARITIES 


Town of Climax v. Burnside, Supreme Court of Georgia, 104 S. E. 
Rep. 435. 


In an action against a town to recover interest on a nego- 
tiable bond issued by it, the town defended on the ground that 
the validation proceedings were held outside of the county in 
which the town was located, that the required number of quali- 
fied voters did not vote in favor of the issue and that there were 
other irregularities. The bond recited, among other things, that 
all legal requirements had been complied with. It was held that 
the recitals estopped the town from denyi ing the validity of the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 
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bond as against a bona fide holder and that the town was liable. 
The town, however, was not liable to the holder of the bond for 
his attorney's fees and expenses of litigation. 


Error from Superior Court, Decatur County; W. C. Worrill, 
Judge. 

Action by Cameron Burnside against the Town of Climax to 
recover interest on one of its bonds, and attorney’s fees and ex- 
penses of litigation, with prayer for mandamus, compelling a levy 
and collection of taxes sufficient to pay accruing interest on the 
bond, and the prinicpal at maturity. Judgment for plaintiff for the 
interest, with interest, and for litigation expenses, and granting his 
prayer for mandamus. Motion for new trial denied, and defendant 
brings error. Affirmed, with direction. 

Cameron Burnside brought an action against the town of Climax, 
a municipal corporation of this state, to recover $30, interest, on one 
of a series of electric light bonds issued by defendant on November 
1, 1913, and attorney’s fees and expenses of litigation. He prayed 
that defendant be compelled by mandamus to levy and collect taxes 
sufficient to pay the interest on the bond as it should acerue and 
the principal at maturity. The defenses set up in the answer were 
to the effect that the validation of the series of bonds, one of which 
was sued on, was void, for the reason that the town of Climax is in 
the county of Decatur, and the hearing in the validation proceed- 
ings, and the judgment validating the bonds were had at Camilla, 
in Mitchell county, and for that reason the bonds had never been 
legally validated; that the election for the issuance of the bonds 
was held on November 12, 1913, whereas, the bonds were dated No- 
vember 1, 1913; that the notice for the bond clection was not pub- 
lished or given in the manner provided by law; that the polls at 
such election were not kept open for the time required by law, as 
the notice calling the election directed that the polls open at 9 a. m. 
and close at 2 p. m., and they were kept open only between those 
hours; that the original ordinance or notice of the election was ap- 
proved on November 6, 1913, calling an election to be held Novem- 
ber 12, 1913; that no provision was made for an annual tax to pay 
the bonds and interest; and that two-thirds of the qualified voters 
of the town did not vote in favor of the bonds at the election. On 
the trial the bond was introduced in evidence. It contained, among 
other things, the following recitals: 


‘The town of Climax, in the state of Georgia and county of 
Decatur, hereby acknowledges itself to owe and for value received 
hereby promises to pay to bearer, or, if registered, to the registered 
holder hereof, one thousand dollars ($1,000.00), on the first day of 
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November, 1933, with interest thereon from the date hereof, at the 
rate of six (6) per cent. per annum, payable semiannually on the 
first days of May and November in each year, upon presentation and 
surrender of the annexed interest coupons as they severally become 
due, or in case of registration, to the registered holder of the bond.”’ 

‘*This bond is one of a series of like tenor, aggregating the sum 
of five thousand dollars ($5,000.00), issued for the purpose of estab- 
lishing a system of electric lights in said town, under authority of 
sections No. 440 to No. 444 of the Code of the state of Georgia, of 
the charter of said town, and of an election duly called and held in 
said town on the 12th day of November, 1913, whereat more than 
two-thirds (24) of the qualified voters of said town, ascertained and 
determined according to law, voted in favor thereof. This bond 
may be registered by the holder on the books of said town at the 
office of the clerk of its council, such registration to be noted hereon. 
If registered,it shall pass only by transfer on the books of the town, 
noted also hereon. It is hereby certified and recited that all acts, 
conditions and things required to be done precedent to and in the 
issuing of this bond have been done, happened, and been performed 
in regular and due form, as required by law; that a direct annual tax 
has been levied sufficient to provide funds for the payment of the 
principal and interest of this bond at maturity; and that the total 
indebtedness of said town, including this bond, does not exceed the 
statutory or constitutional limitations. 

‘In witness whereof, the town of Climax has caused this bond 
to be sealed with its seal and signed in its name by its mayor, and 
countersigned by its clerk, and the attached coupons to be authenti- 
eated by the facsimile signature of its mayor, as of the first day of 
November, 1913.’’ 


The instrument was signed by **Town of Climax, by P. H. Tru- 
lock, Mayor.’’ It was countersigned by ‘‘R. E. Page, Clerk.’’ The 
seal of the town of Climax was affixed. 

The following indorsements appear on the bond: 


‘State of Georgia, County of Deeatur—ss.: 

**T, the undersigned clerk of the superior court of said county, do 
hereby certify that the within bond is duly validated and confirmed 
by judgment of the superior court of said county, rendered on the 
20th day of November, 1913, that no exceptions to said judgment 
have been filed, and that fhe time within which exceptions might be 
filed has expired. 

‘‘Witness my hand and seal of said court, this 3d day of Feb- 
ruary, 1914. C. W. Wimberley, Clerk Superior Court Decatur 
County, Georgia. [Seal.]”’ 

‘*At the request of the holder of the within bond, for its conver- 
sion into a registered bond, I have this day cut off all the coupons 
attached to the said bond, and the within bond is hereby converted 
into a registered bond, with the principal thereof and the semi-annual 
interest thereon payable to the registered holder. Hereafter no 
transfer hereof while registered shall be effectual unless made on 
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the books of the clerk of council of the town of Climax by the 
registered holder or by his attorney, and noted hereon; but this 
bond may be discharged from registration by being so transferred 
to bearer, in which case the clerk of council will reattach hereto al! 
coupons then unmatured which were detached herefrom. R. E. 
Page, Clerk of Council of Town of Climax, Decatur County, Georgia. 
Dated April 30, 1914. Date of registry: April 30, 1914. In whose 
name registered: Cameron Burnside. Clerk of council: R. E. Page.”’ 


The answer of the defendant admitted refusal to pay the interest 
coupon sued on, and by failure to answer it also admitted the alle- 
gation in the petition: 


‘“That defendant has failed and still refuses to make due pro- 
vision, as required by law, for the assessment and collection of 
annual taxes sufficient in amount to pay the principal of the debt 
evidenced by said issue of bonds, including the bond here in suit, as 
and when the same matured and shall mature.’’ 


There was a verdict in favor of the plaintiff for the amount due 
on the coupon, with interest, and for a given amount as litigation 
expenses, ‘‘and in favor of plaintiff as to prayer for mandamus pro- 
ceedings against the defendant.’’ The defendant excepted to the 
refusal of a new trial. 

W. V. Custer and T. S. Hawes, both of Bainbridge, for plaintiff 
in error. 

Little. Powell, Smith & Goldstein, of Atlanta, and Hartsfield & 
Conger, of Bainbridge, for defendant in error. 


FISH, C. J. (after stating the facts as above)—In view of the 
evidence and the law applicable thereto, the verdict in favor of the 
plaintiff was demanded for principal and interest due on the coupon, 
and that mandamus proceedings be had against the defendant. If 
a municipal corporation, having general authority to issue bonds for 
specified purposes, puts forth a negotiable municipal bond issued for 
such lawful purpose, and therein recites, through its duly authorized 
proper officials, whose province and duty it is to ascertain and pe- 
culiarly to know the facts, compliance with the specific provisions of 
the law essential to the issuance of the bond, the municipality is, as 
against a bona fide holder of the bond, purchasing for value, and on 
faith of the recitals, estopped to deny the truthfulness of the reci- 
tals. 19 R. C. L. 1004, 1009, §§ 298, 303, and cases cited; 28 Cye, 
1603; 2 Dill. Mun. Corp. § 928. The rule has been recognized in this 
state. In City of Dawson v. Dawson Waterworks Co., 106 Ga. 734, 
32 S. E. 922, it was said: 





¥ 
by 
é 


‘ 


as 


Ry ads a atte 
Pe 


PN, 
scents 


a ee 


tne 


a a8. 


om sabi a 


as = . ~ 
sien ie eta 


FP aeet= 
r 4 er 


114 THE BANKING LAW JOURNAL 


‘*Where a municipal corporation has the power to incur a debt, 
and the debt is incurred in an irregular way, it is settled law that 
the innocent holder of a negotiable instrument issued by the authori- 
ties of such city, and which recites a compliance with the law in 
regard to the incurring of the debt, will be entitled to prevail in a 
suit to enforce the collection of such instrument, notwithstanding a 
defense setting up the irregularities in the manner in which the debt 
was incurred.’’ 


What was said in Town of Wadley v. Lancaster, 124 Ga. 354, 52 
S. E. 335, is not in conflict with the ruling here made, nor is the 
ruling contrary to the provisions of Civil Code 1910, § 303, which 
reads: 


‘*Powers of all public officers are defined by law, and all persons . 
must take notice thereof. The public cannot be estopped by the acts 
of any officer done in the exercise of a power not conferred.”’ 


It follows that the town of Climax was estopped from setting up 
any of the defenses pleaded. 

The verdict finding for the plaintiff attorney’s fees and expenses 
of litigation was not authorized. Civil Code 1910, § 4392, declares: 


‘*The expenses of litigation are not generally allowed as a part of 
the damages; but if the defendant has acted in bad faith, or has been 
stubbornly litigious, or has caused the plaintiff unnecessary trouble 
and expense, the jury may allow them.”’ 


Conceding for the point, that this section is applicable to the case 
at bar, there is no evidence that the contract here involved was en- 
tered into by the defendant in bad faith, or procured by fraud or 
deceit, nor does it appear from the evidence that the defendant was 
stubbornly litigious, or had caused the plaintiff unnecessary trouble 
and expense. The defendant had refused to pay the coupon sued on, 
and to provide by levying a tax to meet the payment of other cou- 
pons subsequently maturing, and to ultimately meet the principal of 
the bends at maturity. 


‘*Where there is no bad faith, there must be something more than 
being put to the expense of a suit, to authorize the plaintiff to claim 
attorneys’ fees as part of his damages.’’ Pferdmenges v. Butler, 117 
Ga. 400, 43 S. E. 695. 


Direction is given that the verdict and judgment be amended, by 
striking from.seach the amount specified as expenses of litigation. 
Costs are taxed against defendant in error. 

Judgment affirmed, with direction. 

All the Justices concur. 
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SALE OF TOWNSHIP BONDS AT LESS THAN 
PAR ; 


Penningten v. Town of Tarboro, Supreme Court of North Carolina, 
105 S. E. Rep. 199. 


The town of Tarboro, North Carolina, has authority to sell 
bonds issued by it at less than par. 


Appeal from Superior Court, Edgecombe County; Connor, Judge. 

Action by George E. Pennington against the Town of Tarboro. 
From judgment for defendant, plaintiff appeals. Affirmed. 

This is an action to restrain the sale of bonds at less than par, 
as the defendant was authorized to do by an act of the General As- 
sembly enacted at the special session, 1920. There was a judgment 
in favor of the defendant, and the plaintiff appealed. 

Allsbrook & Phillips, of Tarboro, for appellant. 

Don Gilliam, of Tarboro, and J. L. Morehead, of Durham, for ap- 
pellee. 

ALLEN, J.—This appeal is controlled by the decision in Korne- 
gay v. Goldsboro, 105 8. E. 187, at this term, and upon that author- 
ity the judgment is affirmed. 

Affirmed. 

CLARK, C. J. (dissenting).—In this case the plaintiffs were tax- 
payers of Tarboro, who seek to restrain the commissioners of that 
municipality from selling at 94 the bonds of that municipality, in 
violation of the general act (chapter 138, Laws 1917) which was 
passed, as recited in its preamble, as required by the amendment 
section 4, art. 8 of the Constitution adopted in November, 1916. Sec- 
tion 30 of said chapter 138 required that— 


‘All bonds of a municipality shall be sold by the governing 
body at not less than par.’’ 


The governing body of Tarboro was endeavoring to sell these 
bonds at 94 by virtue of a special act passed at the special session 
in August, 1920, notwithstanding the amendment to the Constitution 
required that all laws regulating the issuing of bonds, and the con- 
tracting of debts, should be enacted by general laws. The injune- 
tion against the sale of these bonds at less than par should have 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 151-164. 
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been granted. The question presented is identical with that dis- 
eussed in Kornegay. v. Goldsboro, and I cannot add to what I said 
in an opinion in that ¢ase, which I adopt in this. 

However, it is well to recall, as stated by Judge Brown in his 
opinion in Kornegay v. Goldsboro, that the policy of this state was 
clearly expressed in section 4, art. 5, of the Constitution, which pro- 
vided that— 

**Until the bonds of the state shall be at par, the General Assem- 
bly shall have no power to contract new debts or pecuniary obliga- 
tions in behalf of the state, except to supply a casual deficit, or for 
suppressing invasions or insurrections, unless it shall in the same 
bill levy a special tax to pay the interest annually.’’ 

This was a very clear intimation that it will be contrary to pub- 
lie policy to sell the bonds of this state at less than par. The above 
amendment of 1916 (section 4, art. 8), and the legislation enacted 
by the Legislature of 1917 in pursuance thereof, as above cited, were 
intended to protect the taxpayers of all the municipalities of this 
state by forbidding the sale of their bonds at less than par. It is 
much to be deprecated that just now, when we are on the eve of 
the issue of a flood of bonds for roads, schools, and other purposes 
(many, but not all, of which will be necessary) by the state; coun- 
ties, and municipalities, the protection intended and afforded by the 
above constitutional provision and the legislation thereunder shall 
be held for nought by the bare majority of one vote in this court. 
The amendment was long debated, and its purport as a protection 
to the taxpayers against financial combinations, which would force 
the sale of these bonds at less than par, was well understood when 
it was adopted by the people at the polls. 

The effect of this decision will be very great, for the taxpayers of 
our municipalities will now be left ‘‘to the unecovenanted mercies”’ 
of great combinations of capital, which can at will make money 
tight when these bonds are to be sold by the municipalities and will 
retail them at far enhanced prices. The promoters of every cause, 
who desire the issue of these bonds, will be ready to yield to any 
demand for sales at far less than par. For one, I cannot look upon 
the prospect without the gravest fear for the future consequences. 
If the 6 per cent. bonds of such wealthy and prosperous towns as 
Goldsboro and Tarboro can thus already be forced down to 96 and 
94, what will the bonds of less fortunate towns bring when the on- 
coming flood of bonds are issued? 

There is much credit due to Mr. Phillips for the very able and 
thoughtful argument which he made in behalf of the observance of 
the constitutional amendment which has been so recently adopted 
for the protection of the taxpayers in the municipalities of our state. 
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TRANSFER AGENT NOT LIABLE FOR FRAUD- 
ULENTLY ISSUED STOCK CERTIFICATES 


Ehrich & Company v. Guaranty Trust Company of New York, New 
York Supreme Court, Appellate Division. N. Y. Law- 
Journal, February 10, 1921. 


A young clerk in the employ of a trust company, which acted 
as transfer agent for a certain corporation, abstracted 10 cer- 
tificates for 100 shares each from the stock certificate book which 
was in the trust company’s custody. The certificates were signed 
by the proper officials of the corporation, but not by the trans- 
fer agent and registrar. The clerk forged the signatures of the 
transfer agent and registrar upon the certificates, and they 
eventually came into the hands of the plaintiff brokers, who re- 
ceived them in good faith, as collateral. When the fraud was 
discovered, it appeared that the person who pledged the certifi- 
cates with the plaintiffs, owed them some $79,000, for which the 
certificates were the only security. It was held that the transfer 
agent was guilty of no negligence, upon which responsibility for 
the loss sustained by the plaintiff could be predicated. 


Present: Hons. John Proctor Clarke, P. J.; Victor J. Dowling. 
Walter Lloyd Smith, Alfred R. Page and Samuel Greenbaum, J.J. 

This is an appeal from a judgment of the Supreme Court, New 
York County, entered upon a dismissal of the complaint at the close 
of the plaintiffs’ case. 

Manfred W. Ehrich of counsel (Ehrich, Wheeler & Walter, attor- 
neys) for appellants; William C. Cannon of counsel (Harold W. Bis- 
sell with him on the brief; Stetson, Jennings & Russell, attorneys) 
for respondent. 


SMITH, J.—The action is for damages claimed to have been suf- 
fered by the plaintiffs by reason of the fact that ten certificates of 
shares of the capital stock of the Laclede Gas Light Company were 
forgeries. Plaintiffs’ claim is based on defendant’s negligence. 

In November, 1911, the Standard Trust Company of New York 
was the transfer agent for certificates of stock of the Laclede Gas 
Light Company, and as such agent had possession of the certificate 
books of that company containing certificates of stock duly sealed 
with the corporate seal and signed by the proper officers, with 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1023. 
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blanks for the name of the stockholder and for the signatures of the 
proper officers of the transfer agent and the registrar of transfer. 
In October, 1912, the Guaranty Trust Company took over the Stand- 
ard Trust Company and assumed its liabilities and became the trans- 
fer agent of the gaslight company. The Standard Trust Company 
had in its employ a boy named Charles A. Goodwin, engaged in the 
transfer department to assist in the clerical work connected with 
the transfers of stock. He had come to the trust company with 
three letters of recommendation and had been in its employ for 
some months prior to the transactions hereinafter mentioned. There 
was no proof that he had ever been dishonest or that there was any 
reason to suspect his integrity. 


In November, 1911, Goodwin tore from the back of the book of 
100 share stock certificates of the Laclede Gas Light Company ten 
of these certificates with the stubs, there still remaining in the book 
some 200 prior numbered unissued certificates. Goodwin in course 
of his employment had access to the certificate books, which were 
kept by the trust company in a large steel cabinet, which was locked 
with a key and the key was kept in an unlocked drawer in the 
transfer department cage. That cage had a door with a snap 
lock, for which the keys had been lost and the door left open at 
night. Goodwin had been working late, and so had an opportunity 
to abstract the above ten certificates without being observed. The 
trust company continued using certificates from the same book for 
a year or so after the theft, which was not discovered until some 
time after the trust company ceased using the book. 
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After taking the ten certificates as above, Goodwin forged the 
name of Wm. C. Cox, defendant’s vice-president, to the counter- 
signature of the Standard Trust Company and the name of the sec- 
retary of the registrar, the Central Trust Company, on each of the 
certificates. The name of Frank A. Weston was written in as 
owner of the shares of stock, and the certificates in that condition 
came into the hands of one George H. Lowden, who used at least 
one of the certificates with brokers as collateral for a trading aec- 
eount. On December 6, 1912, Lowden opened an account with the 
plaintiffs in the name of F. A. Weston, using one of the 100 share 
certificates as collateral. At different times thereafter others of the 
above mentioned certificates were used as collateral for the same 
account with the plaintiffs, until on August 24, 1914, the plaintiffs 
held all ten of the forged certificates. All of this time these cer- 
tificates had remained in the name of Frank A. Weston until th- 
fall of 1914, when piaintiffs sent one of the certificates to the Guar- 
anty Trust Company to have it transferred from the name of Frank 
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A. Weston, when it was first discovered that the ten certificates were 
forgeries and the Guaranty Trust Company first discovered that the 
certificates had been removed from the back of the certificate book. 

At this time the F. A. Weston account owed the plaintiffs some 
$79,000, for which the only security was these ten forged certificates. 

In March, 1913, the plaintiffs, having a loan of $100,000 from 
the Guaranty Trust Company with certain securities as collateral, 
substituted in place of some of such securities one of the ten forged 
certificates, and it was taken by the Guaranty Trust Company as 
security and so held until April 15, 1913, when the loan was paid 
and the securities received back by the plaintiffs. 

The certificates in question had engraved thereon immediately 
before the witness clause the following words: ‘‘This certificate is 
not valid until countersigned by the transfer agent and also by the 
registrar of transfers.”’ 

The plaintiffs claim that on the facts proved the defendant is 
liable to them for their damage because their loss was the natural 
and direct result of the negligence of the Standard Trust Company 
in failing to safeguard the certificates, and that at least a question 
of fact existed on the proofs as to whether the defendant’s prede- 
cessor exercised proper care in that respect, which question should 
have been submitted to the jury. 

These forged certificates when taken from the certificate book 
by Goodwin were not complete instruments. They had been sealed 
by the gaslight company and signed by its proper officers. To make 
them completed instruments they still required the signatures of the 
transfer agent and the registrar of transfers. They never became 
completed instruments, as those signatures were never affixed to 
them. The boy Goodwin had no authority to affix those signatures 
to the certificates and his act in so doing was a crime. This crime 
was the primary proximate cause of the plaintiffs’ injury. 

The case of N. Y., N. H. & H. R. R. v. Sehuyler (34 N. Y. 30) 
discloses an entirely different state of facts. Schuyler was the 
president and also the transfer agent of the plaintiff. He signed 
the certificates for the unauthorized stock as president and as trans- 
fer agent during the same period he was also signing certificates 
for authorized stock, and he entered all in the stockbook. There 
was no forgery and nothing to indicate to anyone that there was a 
difference between the authorized and unauthorized certificates. The 
railroad was held to be bound by the acts of its agent and to have 
been negligent in not discovering the improper acts for a long period 
of years. 


The case of Bruff v. Mali (36 N. Y., 199) was one where the 
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directors were sued for themselves overissuing stock of the corpo- 
ration. They were naturally held liable and the case is not in point. 

In Cutting, as receiver, v. Marlor (78 N. Y., 454) the plaintiff 
sued to recover on notes which the defendant had secured by the 
deposit of certain securities with the bank of which the plaintiff 
was receiver. ‘These securities had been stolen by the president of 
the bank, and the court held that the plaintiff could not recover on 
the notes because the bank was liable to the defendant for the theft 
of his securities. 

In Bank of Batavia v. N. Y., L. E. & W. RR. (106 N. Y., 195) a 
freight agent of the defendant had issued bills of lading for certain 
goods which had not been received by the railway. The defendant 
was held liable for the acts of its agent and estopped from denying 
the facts recited in the bills of lading. 

The above are cases cited by the plaintiffs in support of their 
contention that the defendant is liable, but the cases seem to be not 
in point. The other cases cited by plaintiffs are equally inapplicable. 
Cleveland, &c., RR. v. Robbins (35 Ohio Stat., 483) was a case where 
the railroad had issued some new certificates of stock to the record 
stockholder, who claimed to have lost the original certificates, when 
in reality he had sold and delivered them to another party. The 
railroad was held liable to the second party for the value of the 
stock, on the theory of carelessness in the reissue. C., N. O. & T. P. 
R’y v. Cit. Nat. Bank (56 Ohio Stat., 351) was a case where the 
president and secretary of the railway duly executed the certifi- 
eates and the seal of the railway was affixed. The secretary then 
filled in his own name and used the certificates. The court held 
that these certificates, complete as they were, executed and issued 
by officers authorized so to do, were the acts of the railway, and 
further held that the act of the railway in permitting the president 
to sign and leave the certificates with the secretary, who, by affix- 
ing his own signature and the seal of the railway and so issue 
them, was guilty of negligence. The same distinguishing features 
will be found in all of the cases cited by the plaintiffs, and while 
some of the conclusions stated in the opinions in the above cases 
may be broad enough to cover a case like the one at bar, these con- 
clusions must be limited by the facts in the several cases. 

The case cited by the plaintiffs most nearly in point is Hudson 
Trust Co. v. Am. Linseed Co. (190 App. Div., 289). In that case 
the defendant was held liable where a clerk in its employ took a 
complete stock certificate from the book and forged the name of 
the registrar thereon, and after many years used it as security and 
it came into the hands of an innocent purchaser. There appeared 
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nowhere on the certificate that it needed to be countersigned by the 
registrar to give it life, and the Appellate Division opinion com- 
ments on that fact as differentiating that case from the case of Dol- 
jar Savings Fund & Trust Co. v. Pittsburgh Plate Glass Co. (213 
Pa., 307), where the stock certificate contained on its face words 
similar to the words above quoted as being on the face of the cer- 
tificeates in the case at bar. This decision in the Hudson Trust Co. 
ease seems, therefore, to approve the proposition laid down in the 
Dollar Savings Co. case, that where the certificate on its face pro- 
vided for the countersignature of some transferee or other agent to 
give validity to the certificate, it was not a completed instrument 
until so countersigned. In the Dollar Savings Co. case the court 
says: ‘‘All the cases show that it is only when a party holds a cer- 
tifieate to which is attached the genuine signatures of the parties 
who must sign to make it good that the question arises as to whether 
or not the company is liable to him because of negligence when 
the certificate is in fact false by reason of having been improperly 
or fraudulently issued.’’ In this case a clerk abstracted a cer- 
tifieate of stock which required the countersignature of the regis- 
trar to give it validity, and forged that countersignature and dis- 
posed of the certificate. The court held that the negligence of the 
defendant that made possible the forgery was not the proximate 
cause of plaintiff’s injury, but that the proximate cause was plain- 
tiff’s failure to verify the signature. 


An employer is not bound to assume that an employee, whom 
he has no reason to suspect of dishonesty, will or may commit a 
crime. On the contrary, the presumption is that he will do right 
and not wrong (see Knox v. Eden Musee Co., 17 App. Div., 365; 
Nat. Exchange Bank v. Lester, 194 N. Y., 461; People’s Trust Co. v. 
Smith, 215 N. Y., 488). 

To constitute actionable negligence the injury must be the natu- 
ral consequence of the alleged negligent act or one which might 
reasonably have been anticipated. The neglect must be in the 
transaction itself and be the proximate cause of leading the party 
into the mistake (Knox v. Eden Musee Co., 148 N. Y., 441; Swan v. 
N. B. Australasian Co., 2 Hurl. & C., 181). 


Where an instrument complete in all particulars except those 
which an agent or employee is authorized to complete is entrusted 
to that employee or left where an employee has access to it, the 
owner wili be held liable for the acts of the agent or employee in 
issuing the same, but where the instrument is not complete and can 
only be made complete by the criminal act of the employee, the act 
of the owner in so entrusting or placing the instrument will not 
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make him liable, as the forgery of the agent or employee and not 
the act of the owner is the proximate cause of the injury. (Dollar 
Savings Fund & Trust Co. v. Pittsburgh Plate Glass Co., 213 Pa. St., 
350; Man. Life Ins. Co. v. Forty-second St., &e., R’y, 139 N. Y. 146; 
Hill v. Jewett Pub. Co., 154 Mass. 172.) 

Within the authorities cited the Standard Trust Company was 
not negligent in its care of the certificate in question, and if negli- 
gent, such negligence was not the proximate cause of the injury to 
the plaintiffs. 

No liability of the defendant to the plaintiffs can be predicated 
on the fact that the defendant accepted one of the forged certifi- 
cates as collateral to a loan by it to the plaintiffs. That certificate 
came into possession of the defendant under a guarantee by the 
plaintiffs or what amounted to a guarantee of the genuineness of 
the certificate, and no circumstances were shown that could in any 
way amount to a warranty by the defendant. 

These conclusions lead to an affirmance of the judgment appealed 
from. 

Judgment affirmed, with costs. 

All concur. 


CLAIM AGAINST BANK ON FORGED CHECK 
BARRED BY ACTION AGAINST INDORSEE 


Haas & Son v. Twenty-Third Ward Bank, New York Supreme Court. 
N. Y. Law Journal, January 29, 1921. 


One Wagner, claiming to represent a steel corporation, sold 
some steel bars to the plaintiff company. The plaintiff paid for 
the bars before delivery with a check on the defendant bank, 
drawn to the order of the steel corporation. This check, after 
being indorsed in the name of the steel corporation and also by 
one A. W. Flemington, was collected by the latter. It was later 
discovered that the steel corporation was a fictitious concern 
created by Wagner for his own purposes. And instead of steel 
bars, a shipment of scrap iron was delivered to the plaintiff. The 
plaintiff brought suit against Flemington and attached his bank 
account. Then it brought this action against the defendant 
bank, on the theory that the indorsement of the steel corpora- 
tion on the check was a forgery, rendering the bank liable to 
the plaintiff. The court held that, by suing Flemington, the 
plaintiff had ratified the payment of the check by the bank and, 
therefore, could not hold the bank liable. 


NOTE—For similar decisions see Banking Law ‘Journal ‘Digest (Second 
Edition) § 367. 
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M. Shlivek, of New York City, for plaintiff. 
Frank P. Woglom, of New York City, for defendant. 


COHALAN, J.—Early in May, 1920, the plaintiff corporation 
entered into negotiations with one Wagner, who held himself out 
as traffic agent of the International Steel Products Company, for 
the purchase of steel bars, and as a result the plaintiff ordered the 
bars to be delivered to it, and on ascertaining from the railroad 
that the metal was in transit, and upon receipt of a bill of lading, 
drew its check for the purchase price to the order of Interna- 
tional Steel Products Company. The check was delivered to Wag- 
ner, and it appears was thereafter indorsed, ‘‘Pay to the order of 
Alfred W. Flemington, International Steel Products Company, by 
J. Harrison, Treas. Alfred W. Flemington.’’ The check passed 
through the Hudson Trust Company of Hoboken, N. J., and was 
paid by the defendant herein and the amount charged to plaintiff’s 
account. The plaintiff now sues to recover this amount from the 
defendant. Subsequent to the issue of the check the metal arrived 
and seems not to have been the kind, weight and quality ordered. 
Testimony was introduced to show that thereafter the plaintiff on 
investigation ascertained that there was no such company as the 
International Steel Products Company incorporated in Pennsylvania. 
The plaintiff after receiving the scrap metal sold it and then com- 
menced an action against Flemington and attached his bank ac- 
count in the Hudson Trust Company. That action is still pending. 
The plaintiff thereafter commenced the present action and seeks to 
recover against defendant under sections 28 and 42 of the Negotiable 
Instrument Law. At the close of the trial defendant moved for a 
dismissal of the complaint on four separate grounds. The first and 
second grounds have no force. As to the third ground, ‘‘That the 
eheck was paid by the defendant to the very person to whom the 
plaintiff delivered the check and to whom the plaintiff intended the 
eheck should be paid,’’ in all these cases the question resolves it- 
self into what was the intention of the drawer when issuing the 
eheck? If the check is paid to one other than the payee intended 
by the drawer the bank is commonly held liable to refund. In the 
instant case the intention was manifestly to pay the proceeds of the 
check to the International Steel Products Company and not to 
Wagner. Wagner did not hold himself out as the company, but 
only as the agent of the company. The United Cigar Store Com- 
pany v. American Raw Silk Company (184 A. D. 217) is a ease in 
point. The person who obtained and indorsed the check there, as 
in the instant case, did not claim to be the person for whom the 
check was intended. He did not assume that name, and therefore 





THE BANKING LAW JOURNAL 125 


the maker being ignorant of the fact that the name of the payee 
was fictitious and the check not having come into the possession of 
or having been indorsed by the payee, or any one assuming to be 
the payee intended, the maker was not liable. No estoppel to deny 
liability existed. The fourth point raised by the defendant presents 
a serious question. Did the plaintiff by suing Flemington and at- 
taching his account in the Hudson Trust Company elect to ratify 
and adopt the payment made by defendant bank and so discharge 
it? The plaintiff had full knowledge of the facts at the time of the 
commencement of the action against Flemington. The relation of 
debtor and creditor existed between the defendant bank and the 
plaintiff. After the payment of the check the plaintiff had two 
remedies, either of which it might choose to pursue. It could sue 
the defendant bank as a debtor, claiming that the payment to 
Flemington was void, or it could bring action against Flemington 
for moneys had and received to and for its use. By electing to sue 
the bank alone the plaintiff would repudiate the payment to Flem- 
ington, and so claim that the debt of the defendant bank to it had 
not been paid. By electing to sue Flemington it would be adopting 
and ratifying the act of defendant in paying the check to Fleming- 
ton and would then follow the money into the hands of Flemington, 
who had received it for its use. Such adoption and ratification 
would legalize the payment as between the plaintiff and defendant 
and so discharge the defendant. The plaintiff has made its elec- 
tion, and as the two remedies are not concurrent, but instead are 
inconsistent, it may not now sue the defendant. The reasoning in 
Fowler v. Bowery Savings Bank (113 N. Y. 450) is in point. It 
follows that the complaint should be dismissed, with costs. 


RATE OF EXCHANGE IN COMPUTING AMOUNT 
DUE ON NOTES PAYABLE IN FRANCS 


Revillon v. Demme, New York Supreme Court. 185 N. Y. Supp. 443. 


The defendant signed five notes payable to the plaintiff and 
calling for the payment of the aggregate sum of 225,000 franes. 
The notes were executed and delivered in France, and were also 
payable in France. They were dated May 4, 1915, and payable 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 356. 
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August 4, 1915. An action on the notes was begun in the State 
of New York on May 21, 1920. The only dispute between the 
parties was as to the rate of exchange to be applied in com- 
puting the amount due. It was held that the rate, in effect on 
the date when the action was commenced, was the proper rate 
to be used. 


Action by Theodore Revillon against Rod A. Demme, tried with- 
out a jury under stipulation of the parties. Judgment for plaintiff. 

Sparks, Fuller & Stricker, of Brooklyn, for plaintiff. 

Austin, MecLanahan & Merritt, of New York City, for defendant. 


SCUDDER, J.—By the stipulation under which this case is heard, 
defendant admits the second cause of action alleged in the com- 
plaint, and the sole issue to be determined by the court is the cor- 
rect amount of the judgment. 

On May 4, 1915, in Paris, France, plaintiff and defendant entered 
into a written agreement for the sale and purchase of certain shares 
of stock of a French corporation. At the time of the making of the 
agreement, plaintiff delivered to defendant 500 shares at the agreed 
price of 225,000 frances, and for this amount defendant delivered to 
plaintiff five notes, due August 4, 1915. 

These notes were not paid at maturity, and the admitted second 
cause of action alleged in the complaint is upon them. Except as te 
amount, all of the notes read alike. The following is the transla- 
tion of one of them: 


‘‘Paris, the fourth of May, 1915. B. P. F. 50,000. On August 
fourth, nineteen fifteen, I shall pay against this note to Mr. Theo- 
dore Revillon, living in Paris, Thiers street No. 4, the sum of fifty 
thousand franes in settlement of account. Note for fifty thousand 
frances. Rod A. Demme. Paris, 11 Avenue de l’Opera.’’ [Tax 
Stamp. ] 


By the stipulation the question submitted to the court is whether 
the law of this state requires the amount of the judgment in dollars 
to be computed (1) at the par rate of exchange: or (2) at the rate 
of exchange at the maturity of the notes, namely, August 4, 1915; 
or (3) at the rate of exchange at the date of the commencement of 
the action, namely, May 21, 1920; or (4) at the rate of exchange at 
the date of trial and entry of the judgment, which by the stipula- 
tion shall be taken to be as November 16, 1920. 

It is further stipulated that, for the purpose of decision and de- 
termination, the par rate of exchange of the frane shall be taken 
to be 5.18 franes per dollar—that is, 19.3 cents per frane—and that 
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the rate of exchange on the several dates mentioned shall be taken 
to be as follows: On August 4, 1915, 5.55 franes per dollar, that is, 
18 cents per franc; on May 21, 1920, 13.84 franes per dollar, that 
is, 7.22 cents per franc; and on November 18, 1920, 17.10 franes per 
dollar, that is, 5.84 cents per france. 

This case is not complicated by the fact that the parties, at the 
time when the contract and notes were made, were residents of dif- 
ferent countries, and there is no room for controversy as to where 
the contract was made or where it was to be performed and the 
money paid. Both parties to the, contract resided in France, and 
the notes were given for the purchase price of the shares of a 
French corporation, and were made payable in France in the cur- 
rent money of that country. The facts of the case furnish no occa- 
sion for discussion of conflict of laws, or the laws governing bills 
of exchange, or the laws or customs of merchants. The case pre- 
sented is that of a common debt contracted and payable in France. 
It seems to me that the rule as to the measure of damages which 
should be applied in such ease is: Pay the creditor the exact sum 


which he ought to have received in France. 
The application of this rule to the present case requires the court 
to render judgment for such sum of dollars as will be equivalent to 


the amount of principal and interest of the notes in frances, com- 
puted either at the rate of exchange at the time of the commence- 
ment of the action or the rate at the time of judgment, and not at 
the par rate of exchange. To compute the sum due at the par rate 
of exchange would be in effect to require defendant to pay in gold, 
although the notes were not made payable in gold. Plaintiff’s loss 
in the transaction by reason of the depreciation in French money 
did not arise or result from defendant’s breach of his contract in 
not paying the notes when they became due. 

The general rule is that the lex loci contractus, and not the lex 
fori, governs questions as to the elements and amount of damages 
recoverable for a breach of contract. 12 Corpus Juris, 486. In this 
case, however, it is to be presumed, in absence of evidence to the 
contrary, that the law of France is similar to our own, and therefore. 
under the French law, the loss from the depreciation of the money 
of that country is not an element of the recoverable damages, and 
that the only damages that may be recovered for non-payment of 
money is interest. , 

Plaintiff cites in support of his contention that the amount of 
the judgment in dollars should be computed at the par rate of ex- 
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change, the case of Martin v. Franklin, 4 Johns. 124, and cases in 
which that case has been followed in the lower courts of this state 
(Seofield v. Day, 20 Johns. 102: Guiteman v. Davis, 45 Barb. 576, 
note; Swanson v. Cooke, 45 Barb. 574; Ladd v. Arkell, 40 N. Y. 
Super. Ct. 150, 155; Rice v. Ontario, 56 Barb. 387), and in the 
Massachusetts Courts (Adams v. Cordis, 8 Pick. 260; Aleock v. Hop- 
kins, 6 Cush. 484; Lodge v. Spooner, 8 Gray 166; Commonwealth v. 
Haupt, 10 Allen 58; Burgess v. Aliance Ins. Co., 10 Allen 221). The 
ruling of the court in Martin v. Franklin, supra, is sharply criticized 
by Judge Story in Grani v. Healey, 3 Sumn. 523, Fed. Cas. No. 5696, 
and it does not seem to have received the approval of the Court of 
Appeals of this state in Oliver Lee & Co.’s Bank v. Walbridge, 19 
N. Y. 136. 


Neither the case of Martin v. Franklin nor the other cases to 
which plaintiff refers present a case like the one now before the 
court, where the place of residence of the parties and the place of 
making the contract and its performance are all in one country. 
These cases differ so materially from the case under consideration 
that an extended consideration of them seems unnecessary. 


As between the rate of exchange at the commencement of the 
action and the rate of exchange at the time of judgment, it seems to 
me that the rate at the commencement of the action is the proper 
rate to be employed in computing the amount of the judgment. The 
notes became payable in dollars upon plaintiff’s demanding of de- 
fendant their payment in this state. The commencement of the action 
was equivalent to such a demand. The amount due in dollars de- 
pended upon the rate of exchange existing at the time of the de- 
mand or, in this case, the commencement of the action. Under the 
law of this state it was the defendant’s duty forthwith upon demand 
to pay the amount in dollars, and he should not be permitted to take 
advantage of a change in the rate of exchange in his favor by with- 
holding payment. 

Plaintiff is entitled to interest at 6 per cent. from August 4, 1915, 
the date when the notes became due, to November 16, 1920, the 
stipulated date on which judgment is to be regarded as entered, and 
to have the aggregate sum of principal and interest in frances con- 
verted into dollars at the rate of exchange on May 21, 1920, the 
date of the commencement of the action, namely, 13.84 francs per 
dollar. 


Judgment for plaintiff for $21,409.14. Settle findings on notice. 





THE BANKING LAW JOURNAL 129 


BANK IN WHICH CHECK DEPOSITED NOT 
LIABLE FOR FAILURE TO COLLECT 


Verret v. State Bank of Rolla, Supreme Court of North Dakota. 
180 N. W. Rep. 714. 


This action was brought by the depositor of a check against 
the bank, in which the deposit was made, to recover for alleged 
negligence in handling the collection. On June 7, 1918, the 
plaintiff received the check, which was payable to his order, and 
drawn on a bank at St. John, N. D. On June 10, he deposited 
the check for collection in the defendant bank at Rolla, N. D. 
On the same day, the defendant forwarded the check for collec- 
tion to a bank at St. Paul, Minn., and this bank sent the check 
to the Federal Reserve Bank of Minneapolis. The latter for- 
warded the check directly to the drawee bank at St. John. On 
July 20 nothing had been heard from the check by the Federal 
Reserve Bank and it was accordingly charged back through the 
different collecting agents to the defendant bank. On July 22 
the drawee bank failed. It appeared, that at the time when the 
eheck was delivered to the plaintiff, there were no funds on de- 
posit with which to pay it, but on and after July 6, there were 
sufficient funds for that purpose. In an action by the plaintiff 
against the defendant bank in which the check had been de- 
posited, it was held that it was not necessary to decide whether 
this bank could be held liable for the negligence of its corre- 
spondent banks and sub-agents in making the collection. The 
reason for so holding, was that it did not appear that there had 
been any negligence on the part of any of the collecting banks 
in handling the collection. It was accordingly held, that the de- 
fendant bank was not liable. (Note—Most of the decisions hold 
that it is negligence for a collecting bank to send a check direct- 
ly to the drawee bank) 


Action by Charles A. Verret against the State Bank of Rolla. 
Judgment for plaintiff, and defendant appeals. Reversed. 
Fred E. Harris, of Rolla, for appellant. 


John A. Stormon and Charles A. Verret, both of Rolla, for re- 
spondent. 


CHRISTIANSON, C. J.—The controversy before us involves the 
liability of the defendant bank upon a certain check which it re- 
ceived from the plaintiff for collection. The material facts are sub- 
stantially as follows: 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 239. 
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In June, 1918, the plaintiff was the state’s attorney of Rolette 
County in this state. ‘Prior to June 10, 1918, one I. M. Ingebretson 
was the treasurer of said county. Ingebretson had issued certain 
fraudulent tax receipts, and by means thereof collected moneys from 
taxpayers of that county. The fraudulent practices were discov- 
ered, and on June 7, 1918, or thereabouts, Mr. Ingebretson executed 
and delivered to the plaintiff a check in the sum of $1,388.60, drawn 
upon the Rolette County Bank of St. John, N. D., the proceeds of 
which were to be used by the said Verret in reimbursing the per- 
sons so defrauded. The plaintiff testified that at the time Ingebret- 
son gave him the check he asked him (Verret) ‘‘to take that check 
to the State Bank of Rolla and not the other bank and deposit it.”’ 
On June 10, 1918, the plaintiff Verret took the check to the de- 
fendant bank, and, after indorsing it, delivered it to that bank for 
deposit and collection. He received from the cashier of the bank a 
duplicate deposit slip of the usual form. Verret testified that he 
informed the cashier of the defendant bank of the purpose for which 
the check had been given, and asked him not to put it in his (Ver- 
ret’s) general account, but ‘‘to put it in a deposit by itself.’’ It 
was stipulated as a fact: 


That the defendant bank on the same day forwarded the check to 
the Capital National Bank of St. Paul for collection and credit; 
‘‘that the same was received by the Capital National Bank of St. 
Paul, Minn., on June 11, 1918, and on the same day forwarded by 
the said Capital National Bank to the Federal Reserve Bank of 
Minneapolis, Minn.; that said check was received by the Federal 
Reserve Bank of Minneapolis, Minn., on June 11, 1918; that on the 
same day said Federal Reserve Bank of Minneapolis, Minn., for- 
warded same by mail direct to the Rolette County Bank of St. John, 
N. D., the drawee bank therein; that thereafter and on the 20th day 
of July, A. D., 1918, not having collected said check from the 
Rolette County Bank on which the same was drawn, the said Federal 
Reserve Bank charged back to the Capital National Bank of St. Paul 
Minn., the said check and so advised the Capital National Bank 
thereof; that on July 22, 1918, the said Capital National Bank of St. 
Paul, Minn., charged back to the State Bank of Rolla, N. D., the 
said check, and so advised said defendant bank of the same; that on 
the 21st day of July, A. D. 1918, a representative of the Federal, 
Reserve Bank of Minneapolis, Minn., appeared personally at the 
Rolette County Bank of St. John, N. D., and demanded from the 
officers of said Rolette County Bank, all cash letters of the Federal 
Reserve Bank of Minneapolis, Minn., that were then unanswered, 
and, among such papers received the check sued upon in this action; 
that on July 22, 1918, said representative did duly present the said 
check for payment to the said Rolette County Bank of St. John, N. 
D., and payment thereof was refused; that on July 26, 1918, the said 
check was duly returned by the Federal Reserve Bank of Min- 
neapolis, Minn., to the Capital National Bank of St. Paul, Minn.; 
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that same was immediately forwarded by said Capital National Bank 
of St. Paul, Minn., to the State Bank of Rolla, N. D.; that on the 
30th day of July, 1918, said State Bank of Rolla, N. D., notified 
plaintiff that the said check had not been paid by the Rolette County 
Bank of St. John, N. D., and that same had been on the 30th day of 
July, A. D. 1918, charged back to plaintiff by defendant.”’ 


It was further stipulated as a fact: 

‘‘That the plaintiff in this action was notified verbally by the 
defendant bank on the 24th day of July, 1918, that the check sued 
upon in this action had been presented to the Rolette County Bank 


and payment refused.”’ 


It was further stipulated: 


“‘That on the 22d day of July, 1918, the Rolette County Bank 
was closed by the state banking department because of its insol- 
vency, and thereafter a receiver was appointed for said banking cor- 
poration by the district court of Rolette County, N. D.’’ 


The evidence shows that the defendant bank in the usual course 
of business received from the Capital National Bank of St. Paul a 
eard acknowledging the receipt by said latter bank of the check for 
collection. Plaintiff Verret testified: 


‘‘On two different occasions between the 10th day of June and 
the 22d day of July, 1918, I inquired from the officers of the State 
Bank of Rolla whether or not this check in controversy had been 
paid and accepted, and whether or not I could draw and issue checks 
upon the deposit that I made in that bank and sued upon in this 
ease; that on those two occasions I was informed by the persons in 
charge of the business of the defendant that I could draw checks on 
that deposit, and that they would be honored by the State Bank of 
Rolla; that so far as they knew the check had been paid by the 
tolette County Bank on which it had been drawn.’’ 


The cashier of the defendant bank testified that he had no recol- 
lection of the conversations referred to by the plaintiff. The deposit 
ledger of the Rolette County Bank at St. John showed that at the 
time Ingebretson drew his check he, in fact, had no money on de- 
posit at the bank; but that at later dates he made deposits, and from 
and after July 6, 1918, had sufficient money on deposit to care for 
the check. 

The plaintiff Verret testified that he is a banker as well as an 
attorney, and that he did not expect the defendant bank to present 
the check to the drawee bank in any other manner than that in 
which it was done. The testimony further is to the effect that the 
cheek was forwarded for collection in the usual course, and that 
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ordinarily no further inquiry or tracer would be sent by the for- 
warding bank. 

Manifestly, the liability of the defendant, if any, is predicated on 
negligence—negligence either on the part of the defendant bank, or 
on the part of one of its sub-agents. As pointed out by this court in 
Farmers’ State Bank of Des Laces vy. Union National Bank of Minot, 
173 N. W. 789, 790,:there are in this country two conflicting doe- 
trines as to the liability of banks which undertake the collection of 
commercial paper at a distance. One has become known as the ‘‘New 
York rule,’’ and the other as the ‘‘Massachusetts rule’’. Under the 
so-called ‘‘New York rule,’’ the first bank is responsible for the con- 
duct of its correspondents and sub-agents as fully as though it had 
performed the entire service itself. According to the Massachusetts 
rule, the bank which receives for collection out-of-town commercial 
paper is responsible only for its own negligence, and not for the 
negligence of its correspondents or sub-agents. This court has not 
as yet been required to determine which rule ought to be adopted in 
this state. Nor do we believe it is necessary to determine that ques- 
tion in this case. Negligence forms the basis of liability under both 
rules. There is no liability under either rule unless there is some 
negligent act on the part of the first bank, or one of its sub-agents, 
resulting in loss to some one. We do not believe that the facts iu 
this case establish negligence, either on the part of the first bank or 
on the part of any of its correspondents. The only charge of negli- 
gence which plaintiff makes against the defendant bank itself is 
that its employees told ‘him on two occasions between June 10th and 
July 22d, that so far as they knew, the check was paid, and that 
the bank would honor checks drawn by the plaintiff against such 
special account. The plaintiff did not attempt to designate the dates 
of the two conversations with any greater particularity than already 
indicated. Nor did the plaintiff claim that the officers of the bank 
in such conversations said that the check had been paid, but merely 
that they said that so far as they knew it had been paid. In other 
words, that they had received no notice that it had been dishonored. 
This was apparently the sense in which plaintiff understood it, for 
he went back a second time and made the same inquiry and received 
the same information. And, apparently he was not misled by either 
statement, for, while he says he was advised the bank would honor 
checks drawn against the special account, he refrained from drawing 
a single check, or in any manner attempting to distribute the funds 
represented by the check. 


The cashier testified that this check was received the same as any 
other check, and that plaintiff was immediately given credit there- 
for on the bank books. He further testified: 
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‘*T may say in explanation, had this check been brought in by a 
stranger or some one we didn’t know, he wouldn’t have received 
credit until we found out that the check was O. K., but in case of a 
responsible depositor we give credit right away with the understand- 
ing, as our passbooks read, if checks are not collected they will be 
charged against the account.”’ 


It should be borne in mind that at the time plaintiff deposited 
the check he talked with the cashier. Whatever specific information 
the bank was given regarding the check was given to the cashier. 
There is no showing that any other officer was present, or that 
plaintiff ever informed any other officer as to the purpose of the 
check. Plaintiff does not say that the two subsequent conversa- 
tions were with the cashier, but merely with ‘‘officers’’ of the bank. 
The cashier testified that he had no recollection of having had such 
conversations with the plaintiff. Hence it is at least as likely, if not 
more likely, that such conversations were had with other officers of 
the bank, whose information as to the transaction was limited to 
what was disclosed by the entries in the bank books. 

Plaintiff testified that at the time he deposited the check he in- 
formed the cashier ‘‘that I did not want to draw on this deposit 
until I knew that the check had been paid.’’ 

On cross-examination the following question was propounded 
to the plaintiff, and the following answer given by him: 


““Q. Did you at that time (when the check was deposited) tell 
Mr. Butterwick (the cashier) that you wouldn’t draw upon this de- 
posit in the State Bank of Rolla until you found out that the check 
was collected, or words to that effect? A. To the best of my recollec- 
tion I did say that, or words to that effect, and that is the reason I 
put it in a special deposit and didn’t put it with my other deposit. 
; . As a matter of fact, I didn’t know whether that check was 
any good or not.’’ 


The plaintiff Verret (who acted as his own attorney on the trial 
of the case) propounded the following question to Butterwick, the 
cashier of the defendant bank: 


ce 


. Do you remember that I told you in that conversation when 
I left the check with you that I was anxious to find out as soon as 
the check was paid so that I could make out checks and pay off the 
taxpayers the money they had coming, and that I wouldn’t draw on 
that deposit until I found it was paid?’’ 


According to plaintiff’s testimony, he was never advised that the 
check was paid. He did not so construe the statements made to him 
by the officers of the bank. He was twice given the same informa- 
tion. The information received the first time was of such nature 
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that he did not feel warranted in drawing checks. The second time 
he received precisely the same answer that he received the first time. 
There is no contention that the answers were untrue. There is no 
foundation in the evidence for any claim that the defendant bank 
itself owed any duty to make any inquiry regarding, or effort te 
collect, the check other than was done. We find no evidence of 
actionable negligence on the part of the bank itself. 

Nor do we find any evidence tending to establish actionable neg- 
ligence on the part of any of the bank’s sub-agents, and on oral 
argument it was virtually admitted that such negligence had not 
been shown. It will be noted that the facts stipulated clearly estab- 
lish that all sub-agents acted with the greatest possible dispatch in 
forwarding the check. The only sub-agent to whom negligence could 
possibly be charged is the Federal Reserve Bank. That bank for- 
warded the check promptly to the drawee bank (which was the only 
bank in St. John). Having received no answers to its forwarding 
letters, it sent a personal representative to the drawee bank on July 
21st. There is no contention that such personal representative should 
have been sent before, or that the Federal Reserve Bank failed to 
perform any other duty resting upon it. 

Judgment reversed. 

BIRDZELL, BRONSON, and ROBINSON, JJ., concur. 

GRACE, J. (dissenting)—I am of the opinion that the judgment 
appealed from should be affirmed. The Federal Reserve Bank of 
Minneapolis, Minn., was a sub-agent of the defendant, and was, 
without question, guilty of negligence. 

We think it is clear that the Federal Reserve Bank was negligent 
in the matter of the collection of the check. If it had promptly in- 
sisted on the payment or return of the check, and neither was forth- 
coming, it was then its duty to forthwith notify the Capital National 
Bank of St. Paul, and its duty would have been, in turn, to as 
promptly notify the defendant, and the duty of the latter would 
have been to give notice promptly to the depositor, who could have 
then taken steps to collect the check; there being money in the bank 
upon which it was drawn to have paid the check, any time after 
July 6th to July 21st, as above stated, all of which time the check 
was lying dormant in drawee bank, and this by reason of the negli- 
gence of the Federal Reserve Bank. 

When a bank undertakes to act as principal, it should be held to 
the same rule of conduct that applies to the liability of principals, 
generally; that is, it should be responsible, in damages, for the 
negligent acts of its agents, or. sub-agents, performed within the 
seope of their employment. If such rule were applied in this case, 
as the record now stands, the defendant could not eseape liability. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN EDSON BRADY 


PAYMENT OF BANK CHECKS 
. Questions 


1. A depositor in a bank, calls at the bank, and demands pay- 
ment of the balance of his deposit. Is the bank entitled to refuse 
to pay, until the depositor gives it a check or written order for the 
amount? 


2. A depositor in a bank verbally directs the bank to pay a cer- 


tain sum from his deposit to his clerk. The bank makes the pay- 
ment on this order. Can the depositor later claim that this payment 
was unauthorized and hold the bank responsible for the amount? 


3. <A depositor draws a check on his bank which he dates sev- 
eral days ahead. Before the date of the check arrives, he notifies 


the bank not to pay it, but the check has already been presented by 


the holder, and paid by the bank. Is the bank liable to the depos- 
itor? 


4. A postdated check is presented by the holder before the day 
of its date. The bank holds out of the deposit a sum sufficient to 
pay the check. This action reduces the deposit to such an extent 
that a check, subsequently presented and properly dated, cannot be 
paid. Is the bank liable in damages to the depositor for refusal to 
pay the second check? 


5. The holder of a check, dated on the 11th of the month, pre- 
sents it for payment on the 12th. Before the check can be paid, a 
check dated on the 10th is presented. Which check should be paid, 
the deposit being insufficient to pay both? 


6. Several checks, bearing different dates, and drawn for dif- 
ferent amounts, are presented at the same time to the drawee bank 
through the clearing house. The account against which they are 
drawn is insufficient to pay all of the checks. Should the bank 
refuse payment of all of the checks or should it pay to the extent 
of the funds on hand? 


7. Several checks against the same account are presented at the 
same time, and the account is not sufficient to pay all of them. In 
135 
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what order, with reference to the amount and dates of the checks, 
should they be paid? 


8. After a bank has paid a check in the regular course of busi- 
ness, it learns that the drawer had died before the check was pre- 
sented. Is the bank protected in paying the check? 


9. A bank pays a check, although it had knowledge of the 
drawer’s death at the time of payment. Is it protected in making 
such payment? 


10. What is the liability of a bank for refusing to pay a depos- 
itor’s cheek in proper form and properly presented? 


11. Upon the presentment of a check to the drawee bank, the 
bank refuses payment on the ground that the check was delivered 
to the payee in payment of a bet made in violation of law. Is this 
a valid reason for refusing payment? 


12. The drawer of a check presents it himself for payment. The 
bank, in the mistaken belief that the deposit is insufficient to pay 
the check, refuses to make payment. Does the bank thereby render 
itself liable in damages? 


13. Through an error in bookkeeping, a bank refused to pay a 
check drawn by one of its depositors, in the mistaken belief that the 
check was drawn against insufficient funds. Is the bank liable to its 
depositor in damages? 


14. A depositor is indebted to a bank on a matured promissory 
note. Without notice to the depositor the bank applies the deposit 
to the note and refuses to pay checks subsequently drawn by the de- 
positor. Is the bank liable to the depositor in damages for dishonor- 
ing his check? 


15. A stranger presents a check, payable to order. Is the 
drawee bank justified in refusing to pay the check until the holder 
submits proper evidence of identification? 


16. A stranger presents to the drawee bank a check, payable to 
order, claiming to be the payee. Has the bank the right to refuse 
payment until the holder brings in a responsible person, known to 
the bank, able to identify the holder and willing to indorse the 
check? 


17. A depositor in bank A, in drawing a check, uses a blank of 
bank B by striking out the name of bank B and writing in the name 
of bank A. Bank A pays the check without inquiry. Is this re- 
garded as negligence? 
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18. Is it regarded as negligence for a bank to pay a check 
drawn on it, the body of which is filled out in a handwriting other 
than that of the drawer? 


19. A deposit is made in the name of a partnership. Is the bank 
protected in paying a check signed in the partnership name by one 
of the partners? 


20. Where a deposit is made in the joint names of two persons. 
not partners, is the bank protected in paying a check signed by one 
of the depositors alone? 


21. A check is payable to A and B. B, who is A’s attorney, 
indorses both A’s name and his own on the check and collects it 
from the drawee bank. Is the bank protected in paying the check? 


22. A court order was made, appointing a person guardian of 
the estate of an incompetent *‘upon his giving a bond’’ in a speci- 
fied sum. The bond was filed and on the same day the guardian 
drew a check on the incompetent’s account in a bank, which the 
bank paid. Letters of guardianship were not issued until the fol- 
lowing day. Was the bank protected in thus paying the check be- 
fore the issuance of the letters? 


23. A drawee bank pays a check on which the signature has 
been skillfully forged. Can it charge this check against the de- 
positor’s account? 


24. A drawee bank pays a check upon which the payee’s in- 
dorsement has been forged. Can this payment be charged against 
the drawer’s account? 


25. A drawee bank pays a check, the amount of which has been 
fraudulently raised. Can this payment be charged against the 
drawer’s account? 


26. A depositor, in drawing a check, begins writing the amount 
in the middle of the line. The check is raised by adding words be- 
fore those written by the drawer. If the drawee bank pays the 
cheek in good faith, can it charge the amount against the drawer’s 
account? 


27. Where a bank pays a check on which the drawer’s signature 
has been forged, is it allowed to recover the amount from the per- 
son to whom the payment was made? 


28. Where a drawee bank pays a check on which the payee’s 
indorsement is forged, can it recover the money from one who re 
ceived it in good faith? 


29. Where a bank pays a check which has been fraudulently 
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raised, is it allowed to recover the money from one who received it 
in good faith? 


30. The payee of a check indorsed it in blank, and delivered it 
to another person for deposit to the payee’s credit. The person to 
whom it was delivered wrongfully demanded payment, and the bank, 
having no notice of his limited authority, gave him the money. Is 
the bank liable to the owner of the check? 

31. A check payable to order was indorsed by the payee and 
lost; the finder transferred it to a holder in due course, who col- 
lected it from the drawee bank. Was the bank liable to the drawer 
for the amount of the check? 

32. A depositor authorizes his agent to draw checks against his 
deposit, in the course of the depositor’s business. The agent draws 
checks and wrongfully uses them in payment of his individual debts. 
Is the bank liable to the depositor? 

33. A depositor authorizes an agent to draw checks against his 
account in payment for cotton, and informs the bank of such author- 
ity. The bank paid a check drawn by the agent knowing that the 
payee named in the check was the proprietor of a bucket shop. Is 
the bank liable to the depositor? 


34. Where a check is presented for payment and the deposit is 
insufficient to meet it, should the bank refuse payment or pay over 
the amount on deposit to the holder of the check? 


35. Where a check is presented for payment and the amount on 
deposit is insufficient to pay the check, is it proper for the bank to 
inform the holder of the amount of the deficiency, permit him to de- 
posit such amount to the credit of the drawer, and then pay the 
check? 

36. An administrator draws a check against his account and de- 
livers it to the drawee bank in payment of an overdraft on his in- 
dividual account. Is the bank entitled to retain the proceeds of the 
check? 


Answers 


1. It is held that a bank, by usage of the banking business, is 
entitled to a check or written order before making payment. Mce- 
Ewen v. Davis, 39 Ind. 109. 


2. The bank is protected in paying on a depositor’s verbal order, 
provided it makes the payment in accordance with his instructions. 


3. Yes, a bank has-no right fo pay a postdated check before 
the arrival of the date written on the check. 
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4. The bank acted without authority in setting aside funds to 
meet the postdated check, and is liable for its wrongful refusal to 
pay the second check. Smith v. Maddox Bank, 8 Ga. App. 288. 


5. The bank should pay the check first presented. Checks are 
payable in the order of presentment, without reference to the dates 
which they bear. Clark v. Chicago Title Co., 85 Ill. App. 293. 


6. The bank should pay the checks so far as the amount of the 
deposit will permit. 


7. The order of payment lies in the discretion of the bank, but 
it has been suggested in one decision that it would be proper for the 
bank to pay the checks according to their amounts, beginning with 
the check for the smallest amount. Reinisch v. Consolidated Na- 
tional Bank, 45 Pa. Super. Ct. 236. 


8. The bank incurs no liability in paying a check after the 
drawer’s death where it had no knowledge of the death at the time 
of payment. Drum vy. Benton, 13 App. D. C. 245. 


9. The drawer’s death operates to revoke the check, and the 
bank is not entitled to charge such payment against the drawer’s 
account. Weiand’s Administrator v. State National Bank, 112 Ky. 
310. 


10. If the bank refuses payment without just cause, it is liable 
to the depositor for such damages as naturally arise from the dis- 
honor of the check. Wiley v. Bunker Hill National Bank, 183 Mass. 
495, 


11. It has been held that a bank is not entitled to refuse pay- 
ment on this ground. MeCord v. California National Bank, 96 Cal. 
197. 


12. The depositor cannot hold a bank liable in damages. The 
basis of a bank’s liability in cases of this kind is the injury to the 
depositor’s credit caused by wrongfully refusing payment of the check 
in the hands of a third person. MeKnight v. Bank of Arcadia, 114 
La, 289. 


13. Yes: the fact that the refusal was due to an honest mistake 
does not relieve the bank from liability. Atlanta National Bank v. 
Davis, 96 Ga. 334. 


14. It has been held that a bank may apply a deposit to the 
depositor’s indebtedness and that its subsequent refusal of his checks 
does not subject it to liability for damages. But there are decisions 
the other way and the better practice is for the bank to notify the 
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depositor that it has set off the deposit against the debt. Delano v. 
Equitable Trust Co. of New York, 181 N. Y. Supp. 852. 


15. The bank is not only justified in refusing payment, but it is 
the bank’s duty not to pay the check until the holder has properly 
identified himself as the payee. Citizens’ Nat. Bank v. Reynolds, 
Ind., 126 N. E. Rep. 234. 


16. For its own protection the bank has the right to insist upon 
such identification. This'is because the bank is in a position where, 
if it makes payment to the wrong person, it will be responsible to 
the drawer of the check. Citizens’ Nat. Bank v. Reynolds, Ind., 126 
N. E. Rep. 234. 


17. It has been held that this does not constitute negligence. 
There is no invariable rule, by which the customers of a bank are 
required to use check forms prepared by that bank. In the ordi- 
nary course of business, it is a common occurrence for a depositor in 
one bank to use the blanks of another bank. First State Bank v. 
Vogeli, 78 Kans. 264. 


18. No. First State Bank v. Vogeli, 78 Kans. 264. 


19. In the absence of any special agreement, the bank is pro- 
tected. This is because each of the partners is the agent of the firm. 
The fund is not jointly owned by the partners, but singly by the 
firm. Gish Banking Co. v. Leachman, 163 Ky. 720. 


20. In the absence of special authority, the bank cannot pay 
checks against a joint account unless signed by both depositors. 
The joint owners of property are not, by that fact alone, agents 
for each other for the purpose of the sale or disposition of the prop- 
erty. Gish Banking Co. v. Leachman, 163 Ky. 720. 


21. Unless A has authorized B to indorse for him, the bank will 
be liable for any loss sustained by A as a result of payment. Carhe 
v. Mereantile Trust Co. & Savings Bank, Ill., 129 N. E. Rep. 120. 


22. The issuance of letters is not a prerequisite of the guar- 
dian’s right to act and it has been held that a bank is protected in 
such a ease. The object of requiring letters is to create and pre- 
serve authentic evidence of the appointment and. qualification ot 
the guardian. Nevertheless, it is good bank practice not to pay the 
checks until letters have been issued and proof thereof filed with 
the bank. Southern Trust & Com. Bank v. San Diego Sav. Bank, 
Cal., 187 Pac. Rep. 435. 


23. The check cannot be charged against the depositor’s account 
except where the payment has’ been due to the depositor’s negli- 
gence. 
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24. Unless the payment was due to the drawer’s negligence, it 
eannot be charged against his account. 


25. <A raised check cannot be charged against the drawer’s ac- 
count unless the payment was due to negligence on his part. 


26. In this case, the payment is due to the drawer’s negligence 
in preparing the check, and the loss falls on him and not on the 
bank. 


27. The general rule is that the bank cannot recover the money 
from one who received it in good faith, unless it can be shown that 
the latter will in no way be prejudiced by being compelled to return 
the money. The reason generally given for not allowing the bank to 
recover the amount paid on a forged signature is that the bank is 
bound to know the drawer’s signature. 


28. <A bank is allowed to recover the money which it pays on a 
check bearing a forged indorsement. One reason is that the per- 
son presenting the check for payment warrants the genuineness of 
previous indorsements. 


29. The bank can recover provided it was not negligent in mak- 
ing the payment. Orleans First National Bank v. State Bank, 22 
Neb. 760, 36 N. W. 289. 


30. The indorsement made the check payable to bearer and, in 
the absence of notice of the agent’s limited authority, the bank was 
justified in making payment. Perrot v. Mt. Morris Pk., 104 N. Y. 
Supp. 1045. 


31. No; the check being indorsed in blank was payable to bearer 
and the bona fide purchaser acquired a good title. Unaka National 
Bank v. Butler, 113 Tenn. 574. 


32.. Not unless it has notice of the unlawful use of the checks by 
the agent. Miller & Co. v. Hobdy, Tex., 159 S. W. Rep. 156. 


33. Yes. Miller & Co., v. Hobdy, Tex., 159 S. W. Rep. 96: 


34. The bank should refuse payment. The reason is that the 
bank, upon making payment, is entitled to the check as a voucher 
or receipt. In re Brown, Fed. Case No. 1985. 


35. Decisions have held both ways, but the better course for the 
bank is to refuse payment. 


36. The bank here has knowledge that the administrator is using 
the estate funds for private purposes, and is liable to the estate for 
the amount. Allen v. Puritan Trust Co., 211 Mass. 409. 





BANK DIRECTORS AND THEIR 
LIABILITIES 
( Continued from January ) 


Directors Must Act as a Board.—The board of directors of a 
bank have no power to act separately or individually as representa- 
tives of the bank. They must act as a body. A majority of the 
board cannot undertake to act in their individual names for the 
board itself, and no act can be done affecting the ownership of the 
bank’s property except by a resolution of the board when regularly 
constituted and sitting as such. Neither a majority of the board, 
nor all of them, acting separately, can bind the corporation as t® 
matters on which they are authorized to act only as a board. In 
other words, the power invested in directors to control and manage 
the affairs of a corporation is not joint and several, but joint only. 

In the ease of First Nat. Bank v. Drake, Kans., 11 Pac. Rep. 445, 
a national bank sued its president to recover the amount of interest 
which he had paid to himself, on certain certificates of deposit, con- 
trary to the by-laws of the bank. He claimed that the payment was 
made with the approval of the board of directors. But all he was 
able to show was that a majority of the members of the board had 
individually consented to it. The court held that such action by the 
directors was a nullity. The statute provides that the management 
of the bank shall reside in a ‘‘board”’ of directors. The clear mean- 
ing of the state is that the directors shall act as an organized body. 

In the opinion, rendered by the court, it was said: ‘‘The election 
of an individual as a director does not constitute him an agent of 
the corporation, with authority to act separately and independently 
of his fellow members. It is the board, duly convened and acting 
as a unit, that is made the representative of the company. The as- 
sent or determination of the members of the board, acting separately 
and individually, is not the assent of the corporation. The law pro- 
ceeds upon the theory that the directors shall meet and counsel with 
each other and that any determination affecting the corporation 
shall only be arrived at and expressed after a consultation at a 
meeting of the board, attended by at least a majority of its mem- 
bers. As the only powers conferred upon the directors are those 
which reside in them as a board, and when acting collectively as 
such, the individual consent of a majority of the members, acting 
separately, is not enough to ratify the unauthorized appropriation of 
the money of the bank by the defendant.”’ 

In another case a debtor, upon being sued by a bank, set up in 


defense that a director of the bank agreed with her to accept a note 
142 . 
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for $1,000 in satisfaction of the entire debt, which amounted to 
$2,000. In addition to other reasons why such a defense could not 
prevail it was ‘held that the director had no authority to make the 
agreement relied on. He had no specific authority and the mere fact 
that he was a member of the board of directors did not give him 
the requisite authority. Citizens’ National Bank v. Marks, 34 Pa. 
Super. Ct. 310. 

General Powers of Bank Directors—The management of a bank- 
ing corporation is generally vested in a board of directors. The 
powers of directors are frequently restricted by statute, or by the 
by-laws of the corporation. But unless restricted by statute or by- 
law, the authority of the directors is supreme. The management of 
the business of the corporation is vested in them and not in the 
stockholders. The authority of the latter is exhausted in this re- 
spect when they elect the directors. 

Authority to perform certain acts is sometimes specifically in- 
trusted to the directors by charter or by-law. In such a case the 
things specified can be done only by the directors. In the case of 
Dyeus v. Trader’s Bank & Trust Co., Tex. Civ. App., 113 8. W. Rep. 
329, the cashier of a bank told a person, to whom the bank had 
leased property, that he might use the premises for theatrical pur- 
poses, such use being contrary to the terms of the lease. The char- 
ter of the bank provided that ‘‘the property or business of the cor- 
poration shall be controlled and managed by the directors.’ The 
by-laws, in which were set forth in detail the powers and duties of 
the cashier, contained no authority under which the cashier might 
alter the terms of a lease to which the bank was a party. It was 
held that the bank was not bound by the eashier’s action; under the 
charter and by-laws only the directors could act for the bank in such 
a matter. 

Unless prohibited by statute or charter, the board of directors 
may delegate an authority to a committee, or to one of their num- 
ber, or to some other officer or person, to represent the bank in 
the performance of specified acts. 

In Devlin v. Moore, Oregon, 130 Pace. Rep. 35, it was said: 
‘Directors of a corporation are fully justified in committing the 
performance of the ministerial work and the details of the corpo- 
rate business to subordinate agents and officers. They do not thus 
become insurers of the fidelity of such agents and officers, but if 
they act in good faith and with reasonable care and diligence in 
the appointment and supervision of such agents, they are not 
personally liable for losses happening either through the fraud, 
negligence or crimes of such agents and _ officers.’’ 

The directors of a bank, having control of its financial affairs, 
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may direct the transfer or assignment of a note belonging to a4 
bank. Stevens v. Hill, 29 Me. 133. ‘They have power to authorize 
one of their number to assign over any securities belonging to 
the bank. Northampton Bank v. Pepoon, 11 Mass. 288. It was 
here said: ‘‘We are satisfied that such power is necessary to the 
convenient management of the bank. . . . It will not be denied 
that if the president, pursuant to a vote of the directors, should, for 
a valuable consideration, hand over to a third person a note which 
had been discounted at the bank, having the blank indorsement of 
the promisee upon it, the holder would have a right of action 
against the promisor or indorser. This power puts the whole prop- 
erty of the bank under the control of the directors; and without 
doubt the power may be abused. But the stockholders should pro- 
vide against this evil in their choice of directors.’’ 

The power to compromise claims belonging to the bank is lodged 
in the board of directors. The compromise of a claim by the presi- 
dent of a bank, or by some other officer, is entirely without binding 
effect on the bank, unless the president or other officer acts by 
virtue of authority conferred upon him by the board of directors. 
Olney v. Chadsey, 7 R. I. 224. 

The directors may authorize one of their own number to com- 
promise a dispute in which the bank is involved. It was held in 
Waxahachie Nat. Bank v. Vickery, Tex., 26 S. W. Rep. 876, that 
where the board authorized one of its members to settle with a per- 
son who had a lease on property, on which the bank desired to erect 
a building, the agreement entered into by the director was binding 
on the bank. 

In the absence of any restriction by by-law or charter, the con- 
trol of the directors over the surplus fund of the bank is absolute, 
so long as they act with honest motives and judgment. It has been 
held that a statute, which requires a surplus of $100,000 in a par- 
ticular instance, does not mean that the board must limit the sur- 
plus to that amount and distribute the é¢xcess as dividends. Mul- 
eahy v. Hibernia Savings, etc., Society, 144 Cal. 219, 77 Pac. Rep. 910. 


General Liabilities of Bank Directors——Some courts hold that the 
directors are bound to manage the affairs of the bank with the same 
degree of care and prudence which is generally used by business 
men in their own affairs. Most courts, however, declare that the 
degree of care required is only such as ordinarily prudent men 
would exercise under similar circumstances. Tiffany, on Banks and 
Banking, p. 301. : 

But whatever rule is applied, the frequency with which bank di- 
rectors are held personally liable to the stockholders of the bank, or 
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its creditors, for losses occurring as a result of their neglect or neg- 
ligence, indicates that many of them do not realize that the office of 
director carries with it certain duties and obligations imposed by 
law. The position is not entirely honorary, and many directors find 
this to be so when something goes wrong in the bank and the stock- 
holders or creditors, who have suffered loss thereby, turn to them 
for reimbursement. 


Many of the liabilities to which bank directors are subjected are 
the direct result of their own wrongdoing. To warn those who 
constitute this class would be superfluous. They know when they 
engage in the wrongful act that they assume the risk and they act 
with full knowledge of the consequence. 

But there is another class of directors who incur legal liability 
through an act of omission rather than commission, or through 
ignorance as to the affairs of the bank. In a great many instances 
directors have been compelled to pay judgments for damages where 
the transactions upon which their liability was predicated, took 
place without their consent or knowledge. The decisions show a va- 


riety of circumstances which have operated to impose such liability 
upon directors. 


In Martin v. Webb, 110 U. S. 15, in speaking of the duties of the 
directors of a bank, it is said: ‘‘Directors cannot, in justice to those 
who deal with the bank, close their eyes to what is going on aroun 
them. It is their duty to use ordinary diligence in ascertaining the 
condition of its business, and to exercise reasonable control, and 
supervision of its officers. They have something more to do than, 
from time to time, to elect the officers of the bank, and to make 
declarations of dividends. That which they ought by proper dili- 
gence, to have known as to the general course of business in the 
bank, they may be presumed to have known in any contest between 
the corporation and those who are justified by the circumstances in 
dealing with its officers upon the basis of that course of business.’’ 

In another decision it was said: ‘‘The board of directors of a 
hank have a general superintendence over and the management of 
all its business affairs and transactions which ordinarily vest with 
it; and it has been said that ‘they are bound to know all that is 
done, beyond the merest matter of daily routine; and that they are 
bound to know the system and rules arranged for its doing.’ And 
what they ought to know as to the general course of the bank’s 
business, they will be presumed to have known, in a contest between 
the bank and third persons dealing in good faith with it. They 
must also use ordinary care and diligence to know the conduct of 
their subordinate officers, as well as what the bank books show, and 
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carefully observe the law under which the bank is organized.’ 
Union National Bank v. Hill, 148 Mo. 380, 49 S. W. Rep. 1012. 


The case of Swentze! v. Penn Bank, 147 Pa. 140, 23 Atl. Rep. 405, 
contains the following statement: ‘‘To expect a director under such 
circumstances to give the affairs of the bank the same care that he 
takes of his own business is unreasonable, and few responsible men 
would be willing to serve upon such terms. In the case of a city 
bank doing a large business, he would be obliged to abandon his 
own affairs entirely. A business man generally understands the 
details of his own business, but a bank director cannot grasp the de- 
tails of a large bank without devoting all his time to it, to the utter 
neglect of his own affairs.’’ In this case it appeared that a bank 
president, abetted by the cashier and several clerks, embezzled 
almost all of the funds of the bank, and concealed the fraud by 
false entries in the books. Ilis statements to the directors from time 
to time showed the bank to be in good condition. No fraud was dis- 
covered in any of the books except the individual ledger, which, by 
a rule of the bank conferming to a custom largely prevalent, the di- 
rectors were not allowed to see. At the time of the suspension of 
the bank the directors raised nearly $300,000 on their individual 
credit to enable the bank to resume business. It was held that a 
director whose services were gratuitous, and whose duties were to 
visit the bank once or twice a week to assist in discounting paper, 
and once or twice a year to count the cash on hand, and examine the 
bills receivable and se¢urities, was not guilty of such gross negli- 
gence in the premises as would render him personally liable to the 
creditors of the bank. 


A stricter rule of accountability is found in the case of Hun v. 


Cary, 82 N. Y. 71, which was a suit brought by the receiver of a 


savings bank against the directors to recover damages because of 
misconduct in the management of the affairs of the bank. Earl, J., 
in speaking of the duties which the directors owed to the bank and 
to its depositors, said: *‘Few persons would be willing to deposit 
‘money in savings banks, or to take stock in corporations, with the 
understanding that the trustees or directors were bound only to ex- 
ercise slight care, such as inattentive persons would give to their 
own business, in the management of the large and important inter- 
ests committed to their hands.. When one deposits money in a sav- 
ings bank or takes stock in a corporation, thus divesting himself of 
the immediate control of his property, he expects and has the right 
to expect that the trustees or directors, who are chosen to take his 
place in the management and control of his property, will exercise 
ordinary care and prudence in the trusts committed to them—the 
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same degree of care and prudence that men prompted by self- 
interest generally exercise in their own affairs. When one volun- 
tarily takes the position of trustee or director of a corporation, good 
faith, exact justice, and public policy unite in requiring of him such 
degree of care and prudence, and it is a gross breach of duty not to 
bestow them.”’ 


Liability for Losses Arising Out of False Financial Statements.— 
One of the most important duties of a bank director is that of rer- 
dering to the proper officials of the state or of the United States, as 
the case may be, periodical reports as to the financial condition of 
the bank. 

These reports are generally required to be published and bank 
directors have been sued many times by persons who, in reliance on 
such a report, purchased shares of the bank’s stock or made deposits 
and later suffered a loss as a result of the insolvency of the bank. 

The decisions are not uniform in their holdings, but directors 
have been held liable for damages in cases of this character with 
sufficient frequency to make it worth their while to assure them- 
selves that official reports issued by them represent the actual con- 
dition of the bank. 

The case of Tate v. Bates, 118 N. C. 287, 24 S. E. Rep. 482, is an 
instance in point. The plaintiff in that case was the State Treasurer, 
who had permitted state funds to remain on deposit in a bank in 
reliance on official financial statements issued by the bank. The de- 
fendants were the directors of the bank. The action was brought to 
recover the amount of the loss sustained by reason of the insolvency 
of the bank and it was held that the directors were liable irrespec- 
tive of whether they had knowledge of the falsity of the reports. 

In placing the responsibility on the directors the court said: 

‘“The directors being trustees for creditors and stockholders, as 
well as for the corporation, any creditor or stockholder who has been 
misled to his hurt by their fraud and deceit or injured by their mis- 
conduct, and gross neglect in the discharge of the trust can main- 
tain an action for such injury against them personally in his own 
behalf. . . . If the directors did not know the bank was insolvent, 
it was their duty to have known it. It was fraudulent in them to 
put forth official statements that the bank was solvent, when they 
did not know it to be true, and they are liable to those who were 
deceived thereby into having dealings with the bank or making de- 
posits therein for any losses sustained. If this were not so, the di- 
rectors of a bank would be privileged to be negligent, and the more 
ignorant they could manage to be about its condition the more se- 
cure they would be from any liability.’’ 
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The directors sometimes escape liability on the ground that they 
had no knowledge of the falsity of the statements or reports, which 
depositors or others relied on to their damage. The case of Utley v. 
Hill, Mo., 55 S. W. Rep. 1091, involves the construction of a state 
statute. It was there held that the directors of a bank were not 
liable to depositors in a common law action of deceit, for statements 
as to the bank’s condition required by statute to be made to the 
secretary of state, which were not true, but which the directors hon- 
estly believed to be true, and which they made in good faith in reli- 
ance upon figures furnished to them by the cashier. 

The statute in question made it the duty of the secretary of state 
to call for a statement not less than twice in each year, and provid- 
ed that ‘‘the secretary shall give no notice to any person whomso- 
ever of the day on which he will call for such statement.’’ The stat- 
ute provided a fine and a term of imprisonment for any director or 
other officer who should wilfully and corruptly make a false state- 
ment. It is a general rule that, where a statute creates a duty and 
provides a penalty for a failure to perform that duty, no other 
course can be resorted to for that purpose. 

The reason for the decision is found in the following statement 
of the court: ‘‘Before the enactment of this statute there was no 
obligation upon directors or officers of a bank to make any kind of 
a statement of the actua! condition of the bank to the secretary of 
state or to anyone else, nor to publish any such statement in the 
newspapers. The obligation and duty so to do were created by the 
statute. The same act which imposed the duty prescribed the pen- 
alty for its violation and the tribunal before which the penalty 
should be enforced; that is, made a misdemeanor punishable on in- 
formation or indictment, by fine and imprisonment. The conclusion 
is inevitable and unavoidable that no other penalty can be exacted 
or enforced than that prescribed by the act. Nor can a false state- 
ment made by directors of a bank to the secretary of state be made 
the basis of a common law action for deceit. The reason is plain. 
The law exacts the statement; hence it is not voluntarily made. The 
statement is required to be made to the secretary of state, so that 
he may take steps to close the bank if it is dangerous to the welfare 
of the people for it to continue business, but it is in no sense a state- 
ment made by the directors with intent to induce persons to deposit 
their money in the bank, and therefore a common law action of de- 
ceit cannot be predicated upon it. But, above all, the law imposes 
the duty and prescribes the punishment for a violation thereof. The 
law vests no right of property or of action in anyone which may be 
vindicated by the common law, and therefore the penalty imposed 
by the law is exclusive, and no other remedy is open to anyone.”’ 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
to the transaction out of which the question arises. 


PAYMENT OF POSTDATED CHECK 
California. 
Editor, Banking Law Journal: 

Dear Sir—A certain merchant in our town issued a check to a 
salesman, dating it one day ahead. This salesman presented the 
check at the bank immediately and we paid it, not noticing that the 
cheek had been dated ahead one day. About two hours after the 
payment of the check the merchant came to the bank and stopped 
payment, saying that the salesman had not lived up to his agreement. 
What is our position in this matter? Cashier. 


Answer—aAll of the decisions, in which the question has arisen, 
hold that a bank, on which a check is drawn bearing a future date, 
has no right to pay the check until the date written on the check 
arrives. They hold that if the bank pays such a check the payment 
is entirely at its own risk. If the depositor subsequently draws 
other checks, Which are presented prior to the date on the post- 
dated check, the bank must honor them, provided the deposit, with- 
out deducting the amount of the postdated check, is sufficient. 

In Morse on Banks and Banking, Fifth Edition, at page 699, re- 
ferring to the payment of postdated checks, it is said: ‘‘If after the 
bank has paid, but before the date of the instrument gave it the 
right to pay, the drawer countermands his immature order and 
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forbids payment, it is certain that the anticipatory action of the bank 
cannot operate to deprive him of this right.”’ 

The answer then is that, if a bank pays a check prior to the date 
written on the check and the drawer countermands it before that 
date arrives, the bank must make the amount good to the drawer. 


RISK IN ISSUING DUPLICATE FOR LOST CHECK 


Editor Banking Law Journal: Missouri. 

Dear Sir:—In the October, 1920, issue of the Banking Law 
Journal, page 733, I read that the maker of a check who issues 
a duplicate therefor and stops payment on the original, is still liable 
to a holder in due course of the first check. 

If the above be true, is not a maker of a duplicate check always 
taking a chance on becoming doubly liable for the amount of the 
eheck, viz., to the holder in due course of the first check and to 
the holder of the duplicate check? 

Is there no way that he ean relieve himself of all liability on 
the original check when he issues a duplicate therefor? If there is 
a possible way please advise me of it. Subscriber. 


Answer—The drawer of a check takes a chance of double lia- 
bility in issuing a duplicate check, in place of one that has been 
lost, where the orginal check, at the time of its being lost, was in 
such form as to be payable to bearer. This includes checks payable 
to bearer and checks indorsed in blank, which are in effect pay- 
able to bearer. 

But, in order for any person to acquire a valid right in the lost 
check it must be transferred to him within a reasonable time after 
its issuance, and he must have paid value for it and received it in 
entire good faith. If the check gets into the hands of such a per- 
son he ean enforce it against the drawer or any indorser. 

If the check has not been indorsed by the payee, or has been 
indorsed payable to the order of a particular person, it cannot be 
transferred so as to pass title without the indorsement of the per- 
son to whose order it is payable. A wrongful indorsement is a 
forgery, and one who takes the check, bearing a forged indorse- 
ment, cannot enforce it against any party. If the drawee bank 
pays the check it is liable to the drawer, the rule being that a 
bank cannot charge against its depositor’s account a check which 
it has paid on a forged indorsement. So the drawer does not 
stand to lose where the original check is payable to order at the 
time of its being lost. 

The drawer of a check which has been lost can protect himself 
in issuing a duplicate either by assuring himself that the check 
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was not payable to bearer and getting the payee’s affidavit to 
that effect, or by taking from the payee a bond to secure him 
against possible loss through being held liable on the original 
check at the instance of a holder in due course. 


PROTEST OF CHECK BY DRAWEE BANK 
New York. 


Editor, Banking Law Journal: 

Dear Sir—A few days ago we were instructed by letter to stop 
payment on a certain check. The request was. made by the maker 
of the check and no other instructions were given. The check was 
presented in a cash letter for remittance and had passed through 
two banks. We prompily returned this item protested. The maker 
claims that we had no right to handle the item in this manner, but 
should have returned the same without protesting it. This is caus- 
ing us considerable trouble, but as yet I do not see ‘how we were 
wrong, nor how we could compel the indorsers to take the item off 
our hands. It is noticed that such items are so handled by other 
banks and that our drafts on which payment is stopped are pro- 
tested by our New York correspondents. 

I am sure that notice of non-payment could have been made to 
the indorsers with the same security, but no banks that I know of 
use qgther than a protest notice for a notice of non-payment. 

I would appreciate your opinion in this matter and also would 
be glad if you would inform us when an unpaid check can be safely 
returned without its being protested, providing that the same is not 
presented over the counter or mailed in on a deposit ticket, or sent 


‘“No Pro’’. Cashier. 


Answer—A bank receiving a check for collection, is under obli- 
gation, in the absence of instructions to the contrary, to make due 
presentment for payment, and in case of non-payment, to send 
notices of dishonor to the drawer and indorsers. The collecting 
bank is also obliged to make formal protest of the check where pro- 
test is required to charge the parties to the check with liability. 

If the check is sent direct to the drawee bank, instead of being 
sent to some other bank for collection, this obligation clearly de- 
volves upon the drawee bank. Under such circumstances, the 
drawee bank becomes the agent of the owner of the check, as well 
as the agent of the drawer. If, upon payment being stopped by the 
drawer, the drawee bank did not send out proper notices of dis- 
honor, or protest where necessary, the prior indorsers on the check 
would be discharged from liability. Failure to give notice to the 
drawer, where he has stopped payment of the check, would not 
affect his liability, because he has no right to expect that the drawee 
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will pay the check, and where this appears the law does not require 
notice of dishonor. 

Of course, formal protest is not necessary in all cases to charge 
the drawer and indorsers’ liability. The Negotiable Instruments 
Law provides that protest is necessary only in the case of a foreign 
bill of exchange. <A check is a foreign bill of exchange when it 
appears upon its face to be drawn in one state and payable in an- 
other state. 

However, I see no reason why a check should not be formally 
protested in case of non-payment, even though it does not come 
within the definition of a foreign bill, especially in view of the fact 
that this seems to be the common practice among banks. 


LIABILITY FOR MONEY PAID ON RAISED CHECK 


Michigan. 
Editor, Banking Law Journal: 

Dear Sir—A manufacturing institution in August, 1920, issued a 
check to one of its employees for $7.00. The item was paid by the 
paying bank five days later and returned to the maker about thirty 
days afterwards, when it was discovered that the check originally 
drawn for $7.00 had been raised to $70.00. The check was cashed 
by the payee with a merchant and by the merchant deposited to his 
eredit in his bank and by this bank presented in the clearings to the 
bank on which it was drawn. 

What we would like to know is who is liable on this check for 
the amount of the difference—$63. A difference of opinion seems to 
exist between the attorneys for the two different banks. 

Cashier. 


Answer—The general rule is, that where a drawee bank pays a 
eheck which has been raised, it will not be permitted, in the absence 
of special circumstances, to charge the amount of the check against 
the drawer’s account. Chicago Savings Bank v. Block, 126 II. 
App. 128. 

The reason upon which this rule is based, is that a bank receives 
funds from its depositor upon the implied condition that it will pay 
them out only in accordance with his order. 

The circumstances under which a drawee bank will be permitted 
to charge a raised check against the account of the drawer are found 
in these cases, in which the drawer has been negligent in preparing 
the check. For instance, if the drawer prepares the check care- 
lessly, as by starting to write the amount in the middle of the line, 
thus inviting and facilitating the wrongful alteration of the check, 
the bank will not be held liable.. In such a case, the drawer is 
estopped by his own negligence from holding the bank liable. 
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Where, however, a drawee bank, in good faith and without negli- 
gence pays a check which has been fraudulently raised, it will be 
allowed to recover the amount from the person to whom the pay- 
ment was made, even though the latter received it in good faith. 
Redington v. Woods, 45 Cal. 406. 

Applying these rules to the present situation, the drawee bank 
eannot charge the check in question against the drawer’s account. 
The drawee bank, however, may recover the amount of the check 
from the bank to which payment was made. And this bank may 
likewise recover the amount from the merchant who deposited the 
check with it, or charge the amount against the merchant’s account. 
The loss, therefore, falls on the merchant, unless he is able to locate 
the person who passed the check on him, and compel him to make 
restitution. 

This assumes that the check was not negligently prepared, that 
the alteration was not apparent from a mere inspection of the face 
of the check, and that the drawee bank gave prompt notice to the 
collecting bank upon discovering the fact that the check had been 
raised. 


LIABILITY OF DEPOSITOR TO BANK FOR OVERDRAFT 


Illinois. 
Editor, Banking Law Journal: 

Dear Sir—In the October issue of the Banking Law Journal you 
take up the subject of certification of overdraft check. Being a 
subscriber to your valued publication we are taking the liberty of 
stating that at the present time we have a case of where our teller 
through oversight cashed a customer’s check, resulting in an over- 
draft in the amount of $300. The customer refuses to reimburse 
us for this amount. 

In your discussion of this subject on page 698 you state that a 
bank can recover. Will you kindly advise us our rights in the mat- 
ter under the statutes of our state? 

Assistant Cashier. 


Answer—It is well established that where a bank pays a check 
drawn upon it, which check overdraws the depositor’s account, the 
bank is entitled to recover the amount of the overdraft from the de- 
positor. The act of the depositor in drawing a check for an amount 
greater than the sum on deposit to his credit, in itself, implies a 
promise on the part of the depositor to repay the amount of the 
overdraft to the bank. 

It may be mentioned, that where a bank pays an overdraft 
check, however, as the result of an error in bookkeeping, or through 
some other cause, the bank will not be allowed to recover the money 
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from the person to whom it was paid, where the latter received it 
in good faith. The bank is supposed to know the condition of the 
depositor’s account and, as a general rule, in paying an overdraft 
check, it is required to look to the depositor for reimbursement. 










LIABILITY OF INDORSERS OF JUDGMENT NOTE GUARAN. 


tf TEEING PAYMENT 

4) Pennsylvania. 

¥ Editor, Banking Law Journal: 

Dear Sir—Last week the question came up here regarding the 


indorsement of a ‘‘judgment exemption”’ note. 

John Doe and Richard Roe present to us for discount a ‘‘judg- 
ment exemption’’ note such as the enclosed copy. The note was 
payable on the face of it to the East End Trust Co., and on the back 
assigned in blank by Sam Jones and Sam Smith. 

The argument is this: Sam Jones and Sam Smith, having no right 
to the note on the face of it, cannot assign that which does not 
belong to them. The Negotiable Instruments Act states that this 
is an ‘‘informal indorsement,’’ since the note was indorsed or as- 
signed at the time of delivery, and beimg an indorsement of the 
‘, note the indorsers can be held liable, even though they have no 
i. apparent interest in the note. 

Now. what we want to know is whether this note, being in the 
form of a ‘‘judgment exemption’’ can be treated any differently than 
a straight promissory note. In other words, would the indorsers be 
fully as liable on the judgment exemption form as on the straight 
promissory note, provided the notes were in each case made payable 
to the East End Trust Co. and then indorsed? 


Assistant Treasurer. 



















$500 Harrisburg Pa., Feb. 14, 1921 


Two months after date we, or either of us, promise to pay 
to the order of the East End Trust Co., at the 


East End Trust Company of Harrisburg 


the sum of __________Five Hundred ___ Dollars, 
WITH INTEREST 

WITHOUT DEFALCATION FOR VALUE RECEIVED: and we do hereby 

confess judgment for the above sum, with costs of suit and attorney commission of 

5 per cent. for collecting, and waiving right of inquisition, appeal, stay of execution 

and exemption of real and personal property. 







John Doe. 
Richard Roe. 
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INDORSEMENT ON NOTE 
I hereby assign, transfer and set over the within note to the East 
End Trust Co. of Harrisburg, Pa., its successors or assigns, and 
guarantee the payment of same together with interest and costs. 


Sam Jones 
Sam Smith 


Answer—There seems to be no reason why the provisions of the 
Negotiable Instruments Law should not apply to the judgment note 
reproduced above, and why the note should not be treated the same, 
as far as the liabilities of the parties are concerned, as any other 
negotiable instrument. 

Section 5, Negotiable Instruments Law, provides that the nego- 
tiable character of an instrument is not affected by the fact that it 
authorizes a confession of judgment if the instrument is not paid at 
maturity or waives the benefit of any law intended for the advan- 
tage of the obligor. Section 3 of the statute provides that an in- 
strument is not rendered non-negotiable by a provision for costs of 
collection or attorneys’ fees. 

As to the liabilities of the parties signing on the back of the 
note, the contract which they signed contains a guaranty of pay- 
ment as well as an assignment. Section 63, Negotiable Instruments 
Law, provides as follows: *‘A person placing his signature upon an 
instrument otherwise than as maker, drawer or acceptor is deemed 
to be an indorser, unless he clearly indicates by appropriate words 
his intention to be bound in some other capacity.’’ 

There are decisions to the effect that when a person signs a 
guaranty of payment on the back of a promissory note, he is liable 
both as guarantor and indorser. His liability is said to be that of 
an indorser with enlarged responsibilities. Under the provisions of 
the Negotiable Instruments Law just quoted, however, the liability 
of the parties signing on the back of the note in question would 
seem to be that of guarantor, because they have clearly indicated 
their intention to become liable in that capacity. 


LIABILITY OF COLLECTING BANK 


South Carolina. 
Editor, Banking Law Journal: 

Dear Sir—A gives B a check on an out-of-town bank. B de- 
posits this check in his local bank which clears it through the clear- 
ing house. This clearing house sends the check to the bank on 
which it is drawn. The check is good and is marked paid and 
charged to the account of A. The bank on which the check was 
drawn sends New York exchange to clearing house, which, in turn, 
sends this to New York, where it is turned down on account of in- 
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sufficient funds. In the meantime the bank on which the check was 
drawn is closed. Where does responsibility rest? A has his check 
marked paid. The local bank has no evidence to convince B the 
check was not paid. Who will have to wait for the money and take 
the loss if any should occur on account of the failure of the closed 
bank to pay 100 cents on the dollar? 

Treasurer. 


Answer—tThere is a general rule to the effect that it is negligence 
for a collecting bank or agent to send a check, handed to it for col- 
lection, direct to the bank on which the check is drawn. The deci- 
sions follow this rule, practically without exception, and hold that 
where the owner of a check sustains a loss as a result of this 
method of collection, the collecting bank is liable to him for the 
amount of his loss. Under this rule, the clearing house which 
handled the collection would be liable for its negligence in sending 
the check direct to the drawee bank. 

The question then arises as to the liability of the local bank in 
which the check was deposited by the payee. The authorities are 
divided on the question, whether a bank in which a check is depos- 
ited for collection is responsible to the depositor for the defaults 
or negligence of its correspondent banks and collecting agents. 
South Carolina is one of the states which holds that the bank in 
which the check is deposited is liable for its agent’s negligence. 
Bank v. Cooper, 91 S. C., 74 S. E. Rep. 366; Harter v. Bank of 
Brunson, S. C., 75 N. E. Rep. 696. 

Under these decision. both the bank and the clearing house are 
liable to the owner of the check, and the clearing house would be 
liable to the bank in the event that the latter is required to make 
good the loss to the owner of the check. 

A decision involving facts somewhat similar to those outlined in 
the inquiry is Farley National Bank v. Pollock, 145 Ala. 321. In 
this case, the collecting bank was held liable, where it mailed a 
check received for collection, direct to the drawee bank, and re- 
ceived the drawee bank’s check in payment, which was protested 
because of the failure of the drawee. 


RIGHT OF BANK TO RECOVER ON CHECK 


Pennsylvania. 


Editor, Banking Law Journal: 

Dear Sir—We quote herewith copy of a letter received from an 
attorney in Syracuse, N. Y., relative to a check given by Ferris Bros. 
of this city for stock which was not delivered to them, and for this 
reason payment of said check was stopped and duly protested. We 
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understand that Ferris Bros. subsequently received the stock direct 
from the company, and remitted them direct for same. 

Question—Can the bank at Syracuse, N. Y., hold Ferris Bros. for 
payment of said protested check? We quote letter received, which 
explains the circumstances, we believe: 

‘The cause of action arose out of the following facts: One W. 
V. Bentley had an account at the City Bank Trust Company. Ferris 
Bros. purchased of him shares of certain oil stock and gave him 
therefor their check for one hundred ($100) dollars. He deposited 
the same in our bank and they transmitted same to the Crawford 
County Trust Company for payment, and it seems, that through 
some mistake, Ferris Bros. stopped payment on the check and the 
check was protested, charging the same to the City Bank Trust 
Company, and as W. V. Bentley had left the city they were unable 
to charge his account with that amount, but they mailed him the 
protested check. Consequently we have a claim of one hundred two 
and 20/100 ($102.20) dollars without having the protested check to 
show for it, as Bentley is gone. 

‘‘Ferris Bros. do not deny that they stopped payment on the 
check. The Crawford County Trust Company has been endeavoring 
to intercede for Ferris Bros. with the bank and I in this matter, 
and suggested that we proceed against W. H. Fowler & Co., of 
whom Bentley was agent, but as W. H. Fowler & Co. deny that 
Bentley was their agent, we, of course, have no redress against any- 
one except Ferris Bros. 

‘It is an unfortunate circumstance and no doubt Ferris Bros. are 
good, but we certainly have a claim against Ferris Bros. in my esti- 
mation on account of the protested check of theirs as we are the 
bona fide holders, having paid consideration for the claim.”’ 

Cashier. 


Answer—lIt appears from the letter of inquiry that Ferris Bros. 
drew a check for $100 and delivered it to one Bentley in payment 
for certain stock. The stock not being delivered, Ferris Bros. 
stopped payment of the check. In the meantime, however, the payee 
of the check deposited it in his bank and received the proceeds in 
cash. He has gone away and his account is not sufficient to pay 
the check. 


So far as appears the bank in which the check was deposited 
took the check in entire good faith and is a holder in due course. As 
a holder in due course it is entitled to enforce the check against the 
drawer, notwithstanding the fraud which the payee may have prac- 
ticed upon the drawer. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending February 14, 1920, 


and February 11, 1921: 


Members of Federal 
Reserve Bank 


Bank of New York, N, B. A... 
Bank of the Manhattan Co.... 
Mechanics’ & Metals Nat, Bk. 
Bank of America 

National City Bank 


Chemical National Bank 
Atlantic National Bank 
Nat. Butchers & Drovers Bk.. 
American Exchange Nat. Bk.. 
National Bank of Commerce.. 


Pacific Bank 

Chatham & Phenix Nat Bk... 
Hanover National Bank 
Metropolitan Bank 

Corn Exchange Bank 


Importers & Traders Nat. Bk.. 
Nationa] Park Bank 

East River Nat. 

Second National Bank 

First National Bank 


Irving National Bank 
N. Y. County Nat. Bank 
Continental Bank 
Chase National Bank 
Fifth Avenue Bank 


Commercial Exchange Bank.. 
Commonwealth Bank 

Garfield National Bank 

Fifth National Bank 
Seaboard National Bank 


Liberty National Bank 

Coal & Iron Nat. Bank 
Union Exchange Nat. Bank... 
Nassau Nat. Bank, Bklyn 
Columbia Bank 


State Banks 
Not Members of Federal 
Reserv: 


Greenwich Bank 
Bowery Bank 
State Bank 


Loansand 
Discounts 
Average 


1920 
$53,481,000 
100,172,000 
162,909,000 

33,807,000 
552,756,000 


97,590,000 
21,868,000 
6,401,000 
128,758,000 
361,904,000 


27,366,000 
117,228,000 
138,513,000 

37,839,000 
150,401,000 


40,377,000 
211,318,000 
10,848,000 
23,629,000 
291,503,000 


137,314,005 
13,893,000 
8,115,000 
373,158,000 
20,770,000 


8,932,000 
9,349,000 
15,363,000 
17,171,000 
48,755,000 


88,389,000 
24,565,000 
19,570,000 
18,084,000 
23,094,000 


19,103,000 
5,589,000 
64,561,000 


Loans and 
Discounts 
Average 


1921 
$42,371,000 
127,193,000 
188,858,000 

59,342,000 
556,941,000 


128,436,000 
16,853,000 
4,475,000 
120,639,000 
380,020,000 


21,217,000 
118,673,000 
116,470,000 

42,037,000 
157,329,000 


41,848,000 
191,814,000 
10,984,000 
23,829,000 
296,610,000 


178,417,000 
13,275,000 
7,193,000 
336,138,000 
20,094,000 


8,707,000 
9,126,000 
15,045,000 
13,044,000 
47,309,000 


89,564,000 
18,923,000 
18,050,000 
16,221,000 
23,810,000 


18,761,000 
5,716,000 
72,744,000 


Legal Net 
Deposits 
Average 
1920 
$41,531,000 
99,737,000 
140,104,000 
30,208,000 
632,034,000 


70,821,000 
18,143,000 
4,257,000 
94,145,000 
267,228,000 


25,582,000 
109,394,000 
140,985,000 

41,949,000 
164,219,000 


29,128,000 
167,666,000 
10,530,000 
20,077,000 
169,407,000 


124,914,000 
13,823,000 
7,056,000 
329,742,000 
20,431,000 


8,803,000 

9,387,000 
14,691,000 
12,737,000 
49,042,000" 


70,509,000 
15,755,000 
19,578,000 
14,091,000 
20,504,000 


19,488,000 
5,548,000 
63,993,000 


Legal Net 
Deposite 
Average 

1921 
$29,787,000 
110,466,000 
147,500,000 

51,521,000 

522,970,000 


103,722,000 
14,750,000 
4,498,000 
89,078,000 
249,873,000 


23,987,000 
116,151,000 
107,042,000 

45,373,000 


. 164,605,000 


27,306,000 
138,547,000 
11,094,000 
19,953,000 
162,366,000 


182,834,000 
14,262,000 
5,830,000 
247,059,000 
20,629,000 


8,375,000 
9,423,000 
14,687,000 
13,806,000 
45,111,000 


65,976,000 
14,067,000 
18,977,000 
13,744,000 
23,663,000 


19,014,000 
5,659,000 
73,445,000 


RONOANON, Ve 


GANVWG WIA)! 


WW 


J] 











VG & Safety 


[N the early days of The Chemical Bank—before the 

time of adequate vaults and efficient policing—it was 
the custom of the cashier to sleep in chambers directly 
above the banking room so that he might personally 
guard the funds of the bank’s depositors night and day. 

This same spirit of vigilant guardianship coupled with 
farsighted cooperation and modern banking methods 
is the cornerstone of this Bank’s policy today. 


We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 
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THE UNION TRUST COMPANY 


CLEVELAND 


The merger of the Citizens Savings and Trust Com- 
pany, The First National Bank, The Union Commerce 
National Bank, The First Trust and Savings Company, 
The Broadway Savings and Trust Company and the 
Woodland Avenue Savings and Trust Company into 
THE UNION TRUST COMPANY gives to Cleveland 
one of the largest banks in the United States. 


Effective January 1, 1921 
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CLEARING HOUSE TRUST COMPANY STATEMENT 


Following is the statement of the 14 Trust Companies Members of the New 
York Clearing House as published February 14, 1921. 


Loane and 
Discounts 


Brooklyn* 
Bankers* 


U. S. Mortgage* 


$36,057,000 
273,212,000 
57,606,000 
497,781,000 
17,230,000 
79,537,000 
34,195,000 
87,650,000 
22,864,000 
30,428,000 
116,840,000 
171,300,000 
46,083,000 
25,676,000 


Guaranty* 
Fidelity* 
Columbia* 
Peoples* 

New York* 
Lincoln* 
Metropolitan* 
Farmers Loan* .. 
Equitable* 

Title Guarantee. . 


Lawyers Title.... 


Reeerve 
Cash 


$847,000 
969,000 
714,000 
2,555,000 
444,000 
1,167,000 
1,246,000 
561,000 
501,000 
663,000 
1,556,000 
1,701,000 
1,244,000 
919,000 


Deposited 
Reserves 


Deposits 
Requiring 
Reserve 


$28,787,000 
212,784,000 
57,112,000 
465,237,000 
17,631,000 
75,352,000 
33,385,000 
60,507,000 
22,795,000 
24,355,000 
112,502,000 
158,643,000 
29,490,000 
17,570,000 


Total 
Deposits 


$3,950,000 
27,776,000 
7,710,000 
46,658,000 
2,344,000 
9,862,000 
3,441,000 
7,959,000 
3,122,000 
3,262,000 
12,799,000 
17,527,000 
3,177,000 
1,819,000 


$32,645,000 
221,545,000 
58,129,000 
495,552,000 
17,674,000 
79,246,000 
34,658,000 
62,132,000 
23,278,000 
25,495,000 
127,357,000 
169,558,000 
30,492,000 
17,906,000 


Members of Federal Reserve Bank indicated by *. 


BANK AND INVESTMENT ITEMS 


THE SEABOARD NATIONAL 
BANK, of New York, at a meeting of 
the board of directors, held January 
13, 1921, C. Howard Marfield, cashier, 
was elected vice-president and cashier, 
and J. Meckley Potts, assistant 
cashier. 

Mr. Potts was born in Jersey Shore, 
Penn, He attended Bucknell College, 
Lewisburg, Penn., and Columbia Uni- 
versity, New York City. He is a 
member of the Sigma Chi fraternity 
of Columbia as well as a member of 
the American Institute of Banking and 
the Robert Morris Associates, an or- 
ganization composed of bank credit 
men. 

During the past five years Potts has 
been manager of the bank’s credit de- 
partment and is well known in finan- 
cial credit circles. 

At a recent meeting of the board of 
this bank it was proposed to increase 
the capital stock from $1,000,000 to 
$3,000,000. 

A meeting of the stockholders has 
been called for March 3rd to vote on 
the proposed increase. 
holders will be given the pro rata 
right to subscribe for the new $2,- 
900,000 stock at par. 


The _ stock- . 


With this increase the bank will 
have a capital, surplus and undivided 
profits amounting to over $8,200,000. 


THE NATIONAL? BANK OF THE 
REPUBLIC, of Chicago, in its monthly 
review of business, dated February 1, 
writes of general conditions, as fol- 
lows: 

“The second month of the year 
opens with substantial evidences of 
recovery from the extreme stagnation 
and trying uncertainty witnessed at 
the year-end, Losses in 1920 were 
heavy in almost every line of business 
due to the unprecedented severity of 
the collapse in wholesale commodity 
prices. But the extent of such losses 
is now definitely known and book 
profits accumulated over the past few 
years have been written down in con- 
formity with inventory’ shrinkages. 
Apprehension of large and disastrous 
failures has consequently passed, 
thereby measurably heightening the 
belief that the worst of the depression 
has indeed been seen. Although price 
readjustments have not been com- 
pleted in many lines, and in some 
searcely begun, the rebound of certain 
commodities from their low points is 
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accepted as an indication that prices 
from now on will fluctuate less 
abruptly and that they will gradually 
reach a stable basis. Until that time 
is reached, however, industry and 
trade are expected to be conducted 
largely on a hand-to-mouth basis, 
with manufacturers producing only for 
current orders and distributers buying 
principally for replenishment of de- 
pleted lines.” 


THE AMERICAN EXCHANGE NA- 
TIONAL BANK, of New York City, 
in its monthly letter, dated February 
1, writes of the general situation as 
follows: 

“Between taking stock of the results 
of the old year and waiting upon the 
adjustments yet to be made in prep- 
aration for the activities of the new 
year, January found little time for 
anything more than the consolidation 
of some of the gains of 1920, In the 
main, the improvements of the month 
developed in the field of credit, al- 
though there was some evidence of a 
resumption of activity in a number of 
industries. Unemployment increased 
greatly, the Department of Labor fig- 
ures at the end of the year showing 
an increase of nearly 1,500,000 over 
the figures for the month before, or a 
total at the end of the year of nearly 
3,500,000. Wage reductions also 
showed an increase, the number of 
industries represented being larger 
and the wage cuts becoming deeper. 
American Woolen and Bethlehem Steel 
were among the prominent concerns 
that announced reductions in wages, 
the former announcing a cut of 22.25 
per cent. The United States Steel 
Corporation, which continues to run 
at about 90 per cent. of capacity, has 
so far made no reduction in wages. 
In the last week of the month a num- 
ber of independent steel plants which 
had successfully adjusted wages re- 
sumed operations. The steel industry 
is, nevertheless, confronted with seri- 
ous problems, and it is reported that a 
merger of independents is likely to be 
forced as a result of the adoption of 
the dual basing system for freight 
rates, the Eastern manufacturers 
being placed at a serious disadvan- 
tage.” 


THE FIRST NATIONAL BANK, of 
Boston, in its New England letter, 
dated February 15, has the following 
to say of general conditions: 

“A more cheerful attitude toward 
business is apparent in New England 
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rT make 


World-wide distributors of 
high-grade securities: Bonds, Short 
Term Notes, also Preferred Stocks and 
Acceptances. Correspondent Offices 
in more than 50 leading cities. 


Bankers of this section are invited 
to use National City Company ser- 
vice through one of our following 
conveniently located correspondent 
offices. 


New York 
Chicago 
Boston 


Philadelphia 
New Orleans 
San Francisco 


Montreal 
London 
Tokyo 


as elsewhere in the country. This 
feeling of greater confidence in the 
trade situation is based on _ several 
favorable developments during the past 
thirty days, although the _ actual, 
tangible improvement has been very 
slight. In the first place, the money 
condition is gradually but steadily 
clearing, as evidenced by a continuous 
rise in the Federal Reserve percentage 
from around 42 to 49.3. So-called easy 
money, freely predicted to appear 
about this time, has not yet material- 
ized. Two leading reasons account 
for this. Surplus money is being 
drawn on for investment in securities 
in large quantities—about $200,000,000 
so far this year—and much of this is 
destined for permanent improvements. 
More important, however, is the very 
slow liquidation in business loans 
which were made when commodity 
prices were high and which are being 
slowly whittled down as inventories 
are reduced on the present compara- 
tively low scale of prices. Stated 
differently, bank deposits which reflec: 
current operations of business have 
been falling in harmony with lower 
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Banking Forms 


There is nothing which so greatly facilitates the 
work of’a bank as the possession of a set of forms 


properly adapted to its particular needs. 


A bank 


cannot operate at its fullest efficiency unless it is so 
equipped. The Banxine Law Journat has, with 
the assistance of a number of leading banks, com- 
piled an up-to-date set of banking forms covering 


the various departments of modern 
banks, trust companies and savings banks. 


commercial 
In addi- 


tion to the banking forms the book contains a num- 
ber of legal forms for banks. 


Price $2.00 postpaid 
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127 Federal St., Boston, Mass. 
Address Book Orders, 253 Broadway, New York. 


prices of goods fully as fast as it has 
been possible to reduce outstanding 
loans during the present period of 
slack business. The strain on the 
banks therefore remains undiminished 
and money rates continue firm. Al- 
though the time element has been 
quite generally underestimated, the 
tendency is in the right direction, al- 
though easy money seems still months 
away.” 


THE MECHANICS & METALS 
NATIONAL BANK, of New York, in 
its February financial letter, states: 

“The first definite signs of business 
revival are beginning to appear. Stock 
market prices have been rising; the 
prices of great agricultural staples 
have recovered from their lowest 
levels of a few weeks ago; conditions 
in the money markets are less strin- 
gent; foreign exchange rates have 
recovered sharply; textile mills which 
had closed or been inactive are slowly 
resuming work. 

“These signs forecast revival; 
do not mean that it is actually here. 
Stock market movements usually pre- 


they. 


cede actual industrial conditions by 
several months. The decline in se- 
curity values which foreshadowed the 
present depression continued almost 
without interruption throughout 1929, 
and actually began in November. 
1919. Money is not yet definitely 
easier; and just as recent high rates 
in the money market continued for 
some months before affecting business, 
so lower rates, if they come, are likely 
to be in effect for a time before re- 
newed borrowing and expansion are 
sufficiently encouraged. The rise in 
the pound sterling in two months from 
$3.32 to $3.89, and the recovery in ex- 
change generally, should prove a de- 
cided aid to our export sales, 
particularly as the decline in com- 
modity price levels has been even 
greater in this country in recent 
months than in Europe. But neither 
is this likely to make itself felt im- 
mediately. The astonishingly large 
export figures in the last months of 
1920, in view of world conditions, are 
probably to be explained, ai least in 
part, by the fact that goods going 
forward represented the filling of or- 
ders placed some time previously.” 
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LONDON JOINT CITY & MIDLAND 
BANK LIMITED 


CHAIRMAN : 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 


® 8. MURRAY, Esq., F. HYDE, Esq. 
Subscribed Capital 


Paid-up Capital . 


Reserve Fund. . 


Deposits (June 30th, 1920) 


E. W. WOOLLEY, Esq. 
- 238,096,363 
- 10,840,112 
- 10,840,112 
- 367,667,322 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, EC 2 
OVER 1,460 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, EC. 2 


Atlantic Offices: “Aquitania’’ “‘Imperator’’ “ Mauretania "’ 


AFFILIATED BANKS: : 
BELFAST BANKING CO. LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


MR. J. J. LARKIN, manager of the 
Paris office of The Equitable Trust 
Company of New York has announced 
the opening of a Travel Service 
Bureau, a distinct departure in bank- 
ing service. 

This Travel Service Bureau has been 
established under the direction of an 
experienced travel expert. By means 
of this department, travelers from the 
United States will be enabled to secure 
without annoyance or delay sugges- 
tions as to the most desirable hotels 
in foreign cities and towns, and their 
rates, arrangements for accommoda- 
tion in these hotels, the purchase of 
railway and steamship tickets, in- 
formation regarding train and boat 
connections, the arrangement of an 
itinerary, sightseeing trips with com- 
petent guides; arrangements for air- 
plane trips, information as to reliable 
shops and directions for reaching 
them, 


GUARANTY TRUST COMPANY, of 
New York, announces that the capital 
of Armour & Company has been in- 
creased from $210,000,000 to $400,- 
000,000, the old outstanding stock 
consisting of 600,000 shares preferred 
at a par value of $100, and 1,500,000 
shares common stock, par value $100. 
The new capital will consist of 1,000,- 
000 shares preferred stock, par value 


OVER 1650 OFFICES IN SCOTLANO 


$100, and 12,000,000 shares common 
stock divided into 6,000,000 shares 
Class “A” and 6,000,000 shares Class 
“B,” having a par value of $25 per 
share. The outstanding $100 common 
stock is to be exchanged on the basis 
of two shares Class “A” and two 
shares Class “B” $25 stock for each 
share of common stock now outstand- 
ing. The Guaranty Trust Company 
has been appointed to act as registrar 
for the stock. 


SPEYER @ CO., of New York City, 
announces that the banking group 
which has taken the $10,000,000 Ameri- 
can share of the Sao Paulo loan con- 
sists of the following; Blair & Co., Inc., 
The Equitable Trust Company of New 
York, Halsey, Stuart & Co., Ine., 
Ladenburg, Thalmann & Co. of New 
York, Cassatt & Co. of Philadelphia, 
Illinois Trust & Savings bank of Chi- 
cago. Speyer & Co. head the syndi- 
cate. 

The total loan sold by the State of 
Sao Paulo amounts to about £6,000,- 
000 and is divided in three parts, viz.: 
Guilders 18,000,000, which have been 
taken by a Dutch banking syndicate; 
£ 2,000,000, which have been taken in 
London by Messrs, J. Henry Schroder 
& Co. Baring Bros. & Co., Ltd., and 
N. M. Rothschild & Sons, and $10,- 
000,000 for the United States. 





REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists and other readers 
of BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the dis 


charge of any business entrusted to them. 


DISTRICT OF COLUMBIA 
Washington 


WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 


700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 





IDAHO 


RICHARD H. JOHNSON 
ATTORNEY-AT-LAW 


112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
idaho. 


MICHIGAN 


CHAS. E. GEORGE 
ATTORNEY-AT-LAW 
823 Majestic Bldg. 


Corporation, Probate, Real Estate and Banking 
Law exclusively. 


Detroit 


MILLIS, GRIFFIN, SEELEY & STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI | 
St. Louis 
BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 
Suite 610 


415 Locust Street 
NEW YORK 
New York City 
LOUIS F. DOYLE 
ATTORNEY-AT-LAW 


111 Broadway 
Attorney for National Park Bank, New York City. 


Central 2181 
Main 2165 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 


HENRY A. WHITAKER 
ATTORNEY-AT-LAW 
115 Broadway 
Attorney for First National Bank, Fawn Grove, Pa. 


SOUTH CAROLINA 
Columbia 
BARRON, McKAY, FRIERSON 
& MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson Frier- 
son, Thos. H. Moffatt, M. G. McDonald and W. B. 


Marion. General Practice in State and Federal 
Jourts. 


SOUTH DAKOTA 


JOHNSON & JOHNSON 
ATTORNEYS AT LAW 
Blunt, S, D, 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 
Attorneys for Fort Pierre National Bank 


Midland, S. D. 


Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 


BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Glidden 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R, R. 
Co., American Ry. Express Co., American Surety 
Cc., and Sioux Falls Savings Bank. 


TENNESSEE 
Johnson City , 


MILLER & DEPEW 
ATTORNEYS-AT-LAW 
Elizabethton 


Attorneys for Farmers’ Bank and First National 
Bank. 


Erwin 
Attorneys for First State Bank. 


Johnson City 


Attorneys for Tennessee National Bank. 
UTAH 
DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 


Attorney for Security State Bank, Ogden, Utah. 


Ogden City 





WEST VIRGINIA 


Williamson 

SHEPPARD, GOODYKOONTZ & SCHERR 
ATTORNEYS-AT-LAW 

Corporation, Real Estate and Commercial Lav. 





